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NOTIFICATION
The 23 January, 2020.

NO.PER(AR).21/2010/Pt. 1/30. — In exercise of the powers conferred by the proviso to A,rtilee
309 of the Constitution of India, the Governor of Meghalaya is pleased to repeal the existing

Meghalaya Civil Services (Disciplinary & Appeal) Rules 2011 namely :-

1. Short title and commencement - (1) These Rules may be called the Meghalaya Civil
Services (Discipline and Appeal) Rules, 2019.

(2) They shall come into force from the date of notification in the official Gazette.
2. Interpretation - In these Rules, unless the context otherwise requires :

(a) "Appellate Authority" - means the authority to whom appeal lies;

(b) "Appointing Authority” - in relation to a Government servant means —

(i) the authority empewered to make appointments to the Service of which the
Government servant is, for the time being, a member, or to the grade of the
Service in which the Government servant is, for the time being, included, or

(i) the authority empowered to make appointments to the post which the Government
servant for the time being holds, or

(iiiy the authority which appointed the Government servant to such Service, grade or
post, as the case may be, or

(iv) where the Government servant, having been a permanent member of any other
Service, or having substantively held any other permanent post, has been in
continuous employment of the Government, the authority which appointed him to
that Service or to any grade in that Service or to that post, whichever authority is
the highest authority;

(c) “Cadre authority”, in relation to a Service, has the same meaning as in the Rules
regulating that Service;

(d) "Commission" - means the Meghalaya Public Service Commission;

(e) “Competent Authority” means any authority notified by the Government from time to
time, for different categories of employees and may include Appointing Authority and
Disciplinary Authority.
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(f)

(9)

(i)

()

(k)

“Department” means any establishment or organization declared by the Governor by a
notification in the official Gazette to be a Department of the Government of Meghalaya;

"Disciplinary Authority" means the authority competent under these Rules to impose
on a Government servant any of the penalties specified in Rule 7;

"Government Servant" - means a person who is a member of a service or who holds a
civil post in connection with the affairs of the State of Meghalaya and includes any
person whose services are temporarily placed at the disposal of the Central Government
or any State Government or a local or other authority and also any person in the service
of a State Government or the Central Government or a local authority whose services
are temporarily placed at the disposal of the Government of Meghalaya;

“Head of the Department” for the purpose of exercising the powers as appointing,
disciplinary, appellate or reviewing authority, means the authority declared to be the
Head of the Department under the Fundamental Rules and Supplementary Rules;

“Head of the Office” for the purpose of exercising the powers as appointing,
disciplinary, appeliate or reviewing authority, means the authority deciared to be the
Head of the office under the relevant Financial Rules;

"Schedule” - means the Schedule appended to these Rules; and

“Secretary” means the Secretary to the Government of Meghalaya in any Department,
and includes —

(i) The Chief Secretary

(i) The Additional Chief Secretary

(i) The Principal Secretary

(iv) TheCommissioner & Secretary

Application —

These Rules shall apply to all Government servants except : -

(a) persons in casual employmentand contractual appointment.

(b) members of the All India Services.

(c) any person subject to discharge from service on less than one month's notice,
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(2)

3)

(4)

(5)

(d) any person for whom special provision is made, in respect of matters covered by
these Rules, by or under any law for the time being in force, or by or under any
agreement entered into by or with the previous approval of the Governor before or
after the commencement of these Rules, in regard to matters covered by such

special provisions.

Notwithstanding anything contained in sub-rule (1), the Governor may, by order, exclude
any class of Government servants from the operation of all or any of these Rules.

Notwithstanding anything contained in sub-rule (1) these rules shall apply to every
Government servant temporarily transferred to a service or post coming within exception
(b) in sub-rule (1) to whom, but for such transfer, these rules would apply.

Notwithstanding anything contained in sub-rule (1) the Governor may, by notification
published in the Official Gazette exclude from the operation of all or any of these rules
any Government servant or class of Government servant to whom the Governor shall
declare that the rules cannot suitably be applied and these rules shall thereupon to the
extent of such exclusion cease to apply accordingly:

Provided that no such declaration shall be made in respect of any Government servant
who holds a pensionable post or holds a permanent whole-time post.

If any doubt arises as to whether these Rules or any of them apply to any person, the
matter shall be referred to the Governor, whose decision thereon shall be final.

Protection of rights and priviieges conferred by any law or agreement - Nothing in
these Rules shall operate to deprive any Government servant of any right or privilege to
which he is entitled —

by or under any law for the time being in force, or

by the terms of any agreement subsisting between such person and the Governor at the
commencement of these Rules

PART Il : APPOINTING AUTHORITIES

Appointment to State Services - All appointment to State Services shall be made by
the authorities specified in the Schedule :

Provided that the Governor may, by notification in the official Gazette, amend the
Schedule from time to time.
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(2)

PART il : SUSPENSION

Suspension - (1) The Competent Authority, or any authority to which it is subordinate or
any other authority em powered by the Governor in that behalf, may place a Government
servant under suspension;

(a) Where a disciplinary proceeding against him is contemplated or is pending, or

(b) Where, in the opinion of the aforesaid authority, he has engaged himself in
activities prejudicial to the interest of the security of the State : or

(c) Where a case against him in respect of any criminal offence is under investigation,
inquiry or trial;

Provided that where the order of suspension is made by an authority lower than the
Appointing Authority such authority shall forthwith report to the Appointing Authority the
circumstances in which the order was made.

A Government servant shall be deemed to have been placed under suspension by an
order of the Competent Authority —

(a) with effect from the date of his detention, if he is detained in custody, whether on a
criminal charge or otherwise, for a period exceeding forty-eight hours;

(b) with effect from the date of his conviction, if, in the event of a conviction for an
offence, he is sentenced to a term of imprisonment exceeding forty-eight hours and
is not forthwith dismissed or removed or compulsorily retired consequent to such
conviction.

EXPLANATION — The period of forty-eight hours referred to in clause (b) of this sub-rule shall

()

(4)

be computed from the commencement of the imprisonment after the
conviction and for this purpose, intermittent periods of imprisonment, if any,
shall be taken into account.

Where a penalty of dismissal, removal or compulsory retirement from service imposed
upon a Government servant under suspension is set aside in appeal or on review under
these rules and the case is remitted for further inquiry or with any other directions, the
order or his suspension shall be deemed to have continued in force on and from the date
of the original order of dismissal, removal or compulsory retirement and shall remain in
force until further orders.

Where a penalty of dismissal, removal or compuisory retirement from service imposed
upon a Government servant is set aside or declared or rendered void in consequence of
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(6)

or by a decision of a court of law and the disciplinary authority, on a consideration of the
circumstances of the case, decides to hold a further inquiry against him on the
allegations on which the penalty of dismissal, removal or compulsory retirement was
originally imposed, the Government servant shall be deemed to have been placed under
suspension by the Competent Authority from the date of the original order of dismissal,
removal or compulsory retirement and shall continue to remain under suspension until
further orders :

Provided that no such further inquiry shall be ordered unless it is intended to meet a

situation where the Court has passed an order purely on technical grounds without going
into the merits of the case.

(a) Subject to the provisions contained in sub-rule (7), any order of suspension made
or deemed to have been made under this Rule shall continue to remain in force
until it is modified or revoked by the authority competent to do so.

(b) Where a Government servant is suspended or is deemed to have been suspended
(whether in connection with any disciplinary proceeding or otherwise), and any
other disciplinary proceeding is commenced against him during the continuance of
that suspension, the authority competent to place him under suspension may, for
reasons to be recorded by him in writing, direct that the Government servant shall
continue to be under suspension until termination of all or any such proceedings.

(c) An order of suspension made or deemed to have been made under this Rule may
at any time be modified or revoked by the authority which made, or is deemed to
have made, the order cr by any authority to which that authority is subordinate.

An order of suspension made, or deemed to have been made, under this Rule
shall be reviewed by the authority which is compeient to modify or revoke the
suspension before expiry of ninety days from the effecuv. date of suspension on
the recommendation of the Review Committee constituted for the purpose and
pass orders either extending or revoking the suspension. Subsequent reviews shall
be made before expiry of the extended period of suspension. Extension of
suspension shall not be for a period exceeding one hundred and eighty days at a
time.

An order of suspension made or deemed to have been made under sub-rule (1) or
(2) of this Rule shall not be valid after a period of ninety days unless it is extended
after review, for a further period before the expiry of ninety days ;
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Provided that no such review of suspension shall be necessary in the case of deemed
suspension under sub-rule (2), if the Government servant continues to be under

suspension at the time of completion of ninety days of suspension.
PART IV : DISCIPLINE

Nature of penalties :

The following penalties may, for good and sufficient reasons and as hereinafter
provided, be imposed on a Government servant, namely —

Minor Penalties —

(i)
(i)
(ii)

(iv)

(v)

Censure;
Withholding of increments or promotion;

Recovery from his pay of the whole or part of any pecuniary loss caused by him to the
Government by negligence or breach of orders;

Reduction to a lower stage in the time-scale of pay by one stage for a period not
exceeding three years, without cumulative effect and not adversely affecting his pension.

Withholding of increments of pay;

Major Penalties —

(vi)

{vii)

(viii)

(ix)

()

Save as provided for in clause (iv), reduction to a lower stage in the time-scale of pay for
a specified period, with further directions as o whether or not the Government servant
will earn increments of pay during the period of such reduction and whether on the
expiry of such period, the reduction will or will not have the effect of postponing the
future increments of his pay;

reduction to lower time-scale of pay, grade, post or Service for a period to be specified in
the order of penalty, which shall be a bar to the promotion of the Government servant
during such specified period to the time-scale of pay, grade, post or Service from which
he was reduced, with direction as to whether or not, on promotion on the expiry of the
said specified period ;

Compulsory retirement;

Removal from service which shall not be a disqualification for future employment under
the Government;

Dismissal from service which shall ordinarily be a disqualification for future employment
under the Government :
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Provided that, in every case in which the charge of possession of assets
disproportionate to known sources of income or the charge of acceptance from any
person of any gratification, other than legal remuneration, as a motive or reward for
doing or forbearing to do any official act is established by a Court of Law, the penalty
mentioned in clause (ix) or clause (x) shall be imposed :

Provided further that in any exceptional case and for special reasons recorded in writing,
any other penalty may be imposed.

EXPLANATION — The following shall not amount to a penalty within the meaning of this Rule,

(a)

(b)

(c)

(d)

(e)

(@)

(h)

namely :-

withholding of increments of a Government servant for his failure to pass any
departmental examination in accordance with the rules or orders governing the Service
to which he belongs, or post which he holds, or the terms of his appointment;

stoppage of a Government servant at the efficiency bar in the time-scale of pay on the
ground of his unfitness to cross the bar;

non-promotion of a Government servant, whether in a substantive or officiating capacity,
after consideration of his case, to a Service, grade or post for promotion to which he is
eligible;

reversion of a Government servant officiating in a higher Service, grade or post to a
lower Service, grade or post, on the ground that he is considered to be unsuitable for
such higher Service, grade or post or on any administrative ground unconnected with his
conduct;

reversion of a Government servant, appointed on probation to any other Service, grade
or post, to his permanent Service, grade or post during or at the end of the period of
probation in accordance with the terms of his appointment or the rules and orders
governing such probation;

replacement of the services of a Government servant whose services had been
borrowed from a State Government, or any authority under the control of a State
Government, at the disposal of the State Government, or the authority from which the
services of such Government servant had been borrowed,;

compulsory retirement of a Government servant in accordance with the provisions
relating to his superannuation or retirement:

termination of the services —

(i) of a Government servant appointed on probation, during or at the end of the period
of his probation, in accordance with the terms of his appointment or the rules and
orders governing such probation, or
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10.
(1)

()

(i) of a Government servant, employed under an agreement, in accordance with the
terms of such agreement.

(iiy any compensation awarded on the recommendation of the Complaints Committee
referred to in the proviso to sub-rule (2) of Rule 10 for inquiring into any complaint of
sexual harassment within the meaning of Rule 3C of the Meghalaya Civil Services
(Conduct) Rules, 2019.

Disciplinary Authority —

The Governor may impose any one or more of the penalties specified in Rule 7 on any
Government servant.

Without prejudice to the provisions of sub-rule (1), but subject to the provisions of sub-
rule (3) anyone or more of the penalties specified in Rule 7 may be imposed on a
Member of a State Service by the Appointing Authority or by any other authority
empowered in this behalf by a general or special order of the Governor.

Notwithstanding anything contained in this Rule no penalty specified in clauses (iv) to
(vii) of Rule 7 shall be imposed by an authority lower than the Appointing Authority.

Authority to Institute Proceedings —
The Governor, or any other authority empowered by him by general or special order may —
(a) institute disciplinary proceedings against any Government servant;

(b) direct a disciplinary authority to institute disciplinary proceedings against any
Government servant on whom that disciplinary authority is competent to impose,
under these Rules, any of the penalties specified in Rule 11.

A disciplinary authority competent under these Rules to impose any of the penalties
specified in clauses (i) to (v) of Rule 7 may institute disciplinary proceedings against any
Government servant for the imposition of any of the penalties specified in clauses (vi) to

(x) of Rule 7 notwithstanding that such disciplinary authority is not competent under
these Rules to impose any of the latter penalties.

PART YV : PROCEDURE FOR IMPOSING PENALTIES
Procedure for imposing Major Penalties —

No order imposing any of the penalties specified in clauses (vi) to (x) of Rule 7 shall be
made except after an inquiry is held, as far as may be, in the manner provided in this
Rule and Rule 11.

Whenever the Disciplinary Authority is of the opinion that there are grounds for inquiring
into the truth of any imputation of misconduct or misbehaviour against a Government
servant, it may itself inquire into, or appoint under this Rule or under the provisions of the

Public Servants (Inquiries) Act, 1850, as the case may be, an authority to inquire into the
truth thereof.
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Provided that where there is a complaint of sexual harassment within the
meaning of Rule 3C of the Meghalaya Civil Services (Conduct) Rules, 2.019, the
Complaints Committee, established by the State for inquiring into such compla?lnts, shall
be deemed to be the Inquiring Authority appointed by the Disciplinary Authority for the
purpose of these Rules and the Complaints Committee shall hold, if separate procedure
has not been prescribed for the Complaints Committee for holding the inquiry into the
complaints of sexual harassments, the inquiry as far as practicable in accordance with
the procedure laid down in these Rules.

EXPLANATION1- Where the Disciplinary Authority itself holds the inquiry, any reference in
sub-rule (7) to sub-rule (20) and in sub-rule (22) of this Rule to the
Inquiring Authority shall be construed as a reference to the Disciplinary
Authority.

EXPLANATION2- Where the Disciplinary Authority appoints a retired Government servant as
Inquiring Authority, any reference in sub-rule (7) to sub-rule 20 and in
sub-rule (22) of this rule shall include such authority.

(3) Where it is proposed to hold an inquiry against a Government servant under this Rule
and Rule 11, the Disciplinary Authority shall draw up, or cause to be drawn up : -

(I) the substance of the imputations of misconduct or misbehaviour into definite and
distinct articles of charge;

(i) a statement of the imputations of misconduct or misbehaviour in support of each
article of charge, which shall contain —

(@) a statement of all relevant facts including any admission or confession made
by the Government servant;

(b) a list of documents by which, and a list of witnesses by whom, the articles of
charge are proposed fo be sustained.

(4) The Disciplinary Autherity shall deliver, or cause to be delivered, to the Government
servant a copy of the articles of charge, the statement of the imputations of misconduct
or misbehaviour and a list of documents and witnesses by which each article of charge
is proposed to be sustained and shall require the Government servant to submit, within
such time as may be specified, a written statement of his defence and to state whether
he desires to be heard in person.

(5) (a) On receipt of the written statement of defence, the Disciplinary Authority may itself
inquire into such of the articles of charge as are not admitted, or, if it considers it
necessary so to do, appoint, under sub-rule (2), an Inquiring Authority for the
purpose, and where all the articles of charge have been admitted by the
Government servant in his written statement of defence, the Disciplinary Authority
shall record its findings on each charge after taking such evidence as it may think
fitand shall act in the manner laid down in Rule 11.
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(b) If no writien statement of defense is submitted by the Government servant, _thr_a
Disciplinary Authority may itself inquire into the articles of charge, or may, |f_ it
considers it necessary to do so, appoint, under sub-rule (2), an Inquiring Authority

for the purpose.

(c) Where the Disciplinary Authority itself inquires into any ariicle of charge or appoints
an Inquiring Authority for holding an inquiry into such charge, it may, by an order,
appoint a Government servant or a legal practitioner, to be known as the
"Presenting Officer" to present, on its behalf, the case in support of the articles of

charge.

EXPLANATION- For the purpose of this Rule, the expression ‘Government servant’ includes
a person who has ceased to be in Government service.

(6) The Disciplinary Authority shall, where it is not the Inquiring Authority, forward to the
Inquiring Authority —

(i) & copy of the articles of charge and the statement of the imputations of misconduct
or misbehaviour;

(i) a copy of the written statement of the defense, if any, submitted by the
Government servant;

(i a copy of the statements of witnesses, if any, referred to in sub-ruie (3);

(iv) evidence proving the delivery of the documents referred to in sub-rule (3) to the
Government servant; and

(v) acopy of the order appointing the "Presenting Officer".

(7) The Government servant shall appear in person before the Inquiring Authority on such
day and at such time, within ten working days from the date of receipt by the Inquiring
Authority of the articles of charge and the statement of the imputations of misconduct or
misbehaviour, as the inquiring Authority may, by notice in writing, specify, in this behalf,
or within such further time, not exceeding ten days, as the Inquiring Authority may allow.

(8) (a) The Government servant may take the assistance of any other Government servant,
including a retired Government servant, posted in any office, either at his
headquarters or at the place where the inquiry is held, to present the case on his
behalf, but may not engage a legal practitioner for the purpose, unless the
Presenting Officer appointed by the Disciplinary Authority is a legal practitioner, or,
the Disciplinary Authority, having regard to the circumstances of the case, so
permits;

10
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Note :

10)

(11)

Provided that the Government servant may take the assistance of any other Government
servant posted at any other station, if the Inquiring Authority, having regard to the
circumstances of the case, and for reasons to be recorded in wriling, so permils,

The Government servant shall not take the assistance of any other Government servant
who has three pending disciplinary cases on hand in which he has to give assistance.

If the Government servant, who has not admitted any of the articles of charge in his
written statement of defence, or has not submitted any written statement of defence,
appears before the Inquiring Authority, such authority shall ask him whether he is guilty
or has any defence to make. If he pleads guilty to any of the articles of charge, the

Inquiring Authority shall record the plea, sign the record and obtain the sighature of the
Government servant thereon.

The Inquiring Authority shall return a finding of guilt in respect of those articles of charge
to which the Government servant pleads guilty.

If the Government servant fails to appear within the specified time, or refuses, or omits to
plead, the Inquiring Authority shall require the Presenting Officer to produce the
evidence by which he proposes to prove the articles of charge, and shall adjourn the
case to a later date, not exceeding thirty days, after recording an order that the
Government servant may, for the purpose of preparing his defence :

(i) inspect, within five days of the order, or within such further time not exceeding five

days as the Inquiring Authority may allow, the documents specified in the list
referred to in sub-rule (3);

(i) submit a list of withesses to be examined on his behalf;

NOTE - If the Government servant applies, in writing, for the supply of copies of the

statements of withesses mentioned in the list referred to in sub-rule (3), the Inquiring
Authority shall furnish him with such copies as early as possible and, in any case, not
later than three days before the commencement of the examination of the witnesses
on behalf of the Disciplinary Authority.

(iii) give a notice, within ten days of the order, or within such further time not exceeding
ten days as the Inquiring Authority may ailow, for the discovery or production of any
documents which are in the possession of Government, but not mentioned in the list
referred to in Sub-rule (3).

NOTE - The Government servant shall indicate the relevance of the documents required by

(12)

him to be discovered or produced by the Government.

The Inquiring Authority shall, on receipt of the notice for the discovery or production of
documents, forwardthe same, or copies thereof, to the authority in whose custody or

11
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(13)

(14)

(1)

possession the documents are kept, with a requisition for the production of the
documents by such date as may be specified in such requisition :

Provided that the Inquiring Autherity may, for reasons to be recorded by it in writing,
refuse to requisition such of the documents as are, in its opinion, not relevant to the

case.

On receipt of the requisition referred to in sub-rule (12), every authority having the
custody or possession of the requisitioned documents shall produce the same before the
Inquiring Authority :

Provided that if the authority having the custody or possessicn of the requisitioned
documents is satisfied, for reasons to be recorded by it in writing, thet the production of
all or any of such documents would be against the public interest or security of the State,
it shall inform the Inquiring Authority accordingly and the Inquiring Authority shall, on
being so informed, communicate the information fo the Government servant and
withdraw the requisition made by it for the production or discovery of such documents.

On the date fixed for the inquiry, the oral and documentary evidence by which the
articles of charge are proposed to be proved shall be produced by or on behalf of the
Disciplinary Authority. The witnesses shall be examined by, or on behalf, of the
Presenting Officer and may be cross-examined by, or on behalf of, the Government
servant. The Presenting Officer shall be entitied to re-examine the witnesses on any
points on which they have been cross-examined, but not on any new matter, without the
leave of the Inquiring Authority. The Inquiring Authority may also put such guestions to
the witnesses as it thinks fit.

If it shall appear necessary, before the close of the case on behalf of the Disciplinary
Authority, the Inquiring Authority may, in its discretion, allow the Presenting Officer to
produce evidence not included in the list given to the Government servant, or may itself
call for new evidence, or recall and re-examine any witness, and in such case the
Government servant shall be entitled to have, if he demands it, a copy of the list of
further evidence proposed to be produced and an adjournment of the inguiry for three
clear days before the production of such new evidence, exclusive of the day of
adjournment and the day to which the inquiry is adjourned. The Inguiring Authority shall
give the Government servant an opportunity of inspecting such documents before they
are taken on the record. The Inquiring Authority may also allow the Government servant
to produce new evidence, if it is of the opinion that the production of such evidence is
necessary, in the interests of justice.

NOTE— New evidence shall not be permitted, or called for, or any witness shall not be

recalled, to fill up any gap in the evidence. Such evidence may be called for only
when there is an inherent lacuna or defect in the evidence which has been produced
originally.

12
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(16)

(17)

(18)

(19)

(20)

(21)

When the case for the Discipiinary Authority is closed, the Government servant shall be
required to state his defence, orally or in writing, as he may prefer. If the _defencg is
made orally, it shall be recorded and the Government servant shall be required to sign
the record. In either case, a copy of the statement of defence shall be given to the

Presenting Officer, if any, appointed.

The evidence on behalf of the Government servant shall then be produced. The
Government servant may examine himself in his own behalf if he so prefers. The
witnesses produced by the Government servant shall then be examined and shall be
liable to cross-examination, re-examination and examination by the Inquiring Authority
according to the provisions applicable to the witnesses for the Disciplinary Authority.

The Inquiring Authority may, after the Government servant closes his case, and shall, if
the Government servant has not examined himself, generally question him on the
circumstances appearing against him in the evidence for the purpose of enabling the
Government servant to explain any circumstances appearing in the evidence against
him.

The Inquiring Authority may, after the completion of the production of evidence, hear the
Presenting Officer, if any, appointed, and the Government servant, or permit them to file
written briefs of their respective cases, if they so desire.

If the Government servant to whom a copy of the articles of charge has been delivered,
does not submit the written statement of defence on or before the date specified for the
purpose, or does not appear in person before the Inquiring Authority, or otherwise fails,
or refuses to comply with the provisions of this Rule, the Inquiring Authority may hold the
inquiry ex parte.

(@) Where a Disciplinary Authority competent to impose any of the penalties specified
in clause (i) to (v) of Ruie 7 (but not competent to impose any of the penalties
specified in clauses (vi) to (x) of Rule 7 ), has itself inquired into or caused to be
inquired into, the articles of any charge and that authority, having regard to its own
findings or having regard to its decision on any of the findings of any Inquiring
Authority appointed by it, is of the opinion that the penalties specified in clauses (vi)
to (x) of Rule 7 should be imposed on the Government servant, that authority shall
forward the records of the inquiry to such Disciplinary Authority as is competent to
impose the last mentioned penalties.

(b) The Disciplinary Authority to which the records are so forwarded may act on the
evidence on the record or may, if it is of the opinion that further examination of any
of the witnesses is necessary in the interests of justice, recall the witness and
examine, cross-examine and re-examine the witness and may impose on the
Government servant such penalty as it may deem fit in accordance with these
Rules.

13
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(22)

Whenever any Inquiring Authority, after having heard and recorded the who_!e, or any
part of the evidence in an inquiry, ceases to exercise jurisdiction therein, and is
succeeded by another Inquiring Authority which has, and which exercises, such
jurisdiction, the Inquiring Authority so succeeding may act on the evidence so r_ecorded
by its predecessor, or partly recorded by its predecessor and partly recorded by itself :

Provided that if the succeeding inquiring Authority is of the opinion that further
examination of any of the witnesses whose evidence has already been recorded is
necessary in the interests of justice, it may recall, examine, cross-examine and re-
examine any such witnesses as hereinbefore provided.

(23) (i) Afterthe conclusion of the inquiry, a report shall be prepared and it shall contain —

(a) the articles of charge and the statement of the imputations of misconduct or
misbehaviour;

(b) the defence of the Government servant in respect of each article of charge;
(c) anassessment of the evidence in respect of each article of charge;

(d) the findings on each article of charge and the reasons therefor ;

EXPLANATION- If, in the opinion of the Inquiring Authority, the proceedings of the inquiry

(ii)

1.

establish any article of charge different from the original articles of the
charge, it may record its findings on such article of charge :

Provided that the findings on such article of charge shall not be recorded unless the
Government servant has either admitted the facts on which such article of charge is
based or has had a reasonable opportunity of defending himself against such article of
charge.

The Inquiring Authority, where it is not itself the Disciplinary Authority, shall forward to
the Disciplinary Authority the records of inquiry which shall include —

(a) the report prepared by it under clause (i).
(b) the written statement of defence, if any, submitted by the Government servant;
(c) the oral and documentary evidence produced in the course of the inquiry;

(d) written briefs, if any, filed by the Presenting Officer or the Government servant or
both, during the course of the inquiry; and

(e) the orders, if any, made by the Disciplinary Authority and the Inquiring Authority in
regard to the inquiry.

Action on Inquiry Report -

(1) The Disciplinary Authority, if it is not itself the inquiring authority may, for reasons to be

recorded by it in writing, remit the case to the inquiring authority for further inquiry and
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(2)

3)

(4)

()

report and the inquiring authority shall thereupon proceed to hold the further inquiry
according to the provisions of Rule 10, as far as may be.

The Disciplinary Authority shall forward, or cause to be forwarded, a copy of the repo_rt gf
the inquiry, if any, held by the disciplinary authority or, where the disciplinary authorlty_ts
not the inquiring authority, a copy of the report of the inquiring authority together with its
own tentative reasons for disagreement, if any, with the findings of the inquiring authority
on any article of charge to the Government servant who shall be required to submit, if he
so desires, his written representation or submission fo the disciplinary authority within
fifteen days, irrespective of whether the report is favourable or not to the Government
servant.

(a) In every case where it is necessary to consult the Commission, the Disciplinary
Authority shall forward, or cause to be forwarded, to the Commission for its advice;

(i) a copy of the report of the Inquiring Authority together with its own tentative
reasons for disagreement, if any, with the findings of the Inquiring Authority on
any article of charge; and

(i) comments of the Disciplinary Authority on the representation of the
Government servant on the Inquiry report and disagreement note, if any, and
all the case records of the inquiry proceedings.

(b) The Disciplinary Authority shall forward, or cause to be forwarded, a copy of the
advice of the Commission received under clause (a) to the Government servant,
who shall be required to submit, if he so desires, his written representation or
submission to the Disciplinary Authority within fifteen days, on the advice of the
Commission.

The Disciplinary Authority shall consider the representation under sub-rule (2) and/or
clause (b) of sub-rule (3), if any, submitted by the Government servant and record ifs
findings before proceeding further in the matter as specified in sub-rules (5) and sub-
rules (6).

If the Disciplinary Authority, having regard to its findings on all or any of the articles of
charge, is of ihe opinion that any of the penalties specified in clauses (i) to (v) of Rule 7
should be imposed on the Government servant, it shall, notwithstanding anything
contained in Rule 12, make an order imposing such penalty.

If the Disciplinary Authority, having regard to its findings on all or any of the articles of
charge and on the basis of the evidence adduced during the inquiry, is of the opinion
that any of the penalties specified in clauses (vi) to (xi) of Rule 7 should be imposed on
the Government servant, it shall make an order imposing such penalty and it shall not be
necessary to give the Government servant any opportunity of making representation on
the penalty proposed to be imposed.
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12.

(1)

@)

Procedure for imposing Minor Penaities —

Subject to the provisions of sub-rule (5) of Rule 11, no order imposing on a Government
servant any of the penalties specified in clause (i) to (v) of Rule 7 shall be made except

after —

(@) informing the Government servant in writing of the proposal to take action against
him and of the imputations of misconduct or misbehaviour on which it is proposed
to be taken, and giving him reasonable opportunity of making such representation

as he may wish to make against the proposal;

(b) holding an inquiry in the manner laid down in sub-rules (3) to sub-rule (23) of Rule
10, in every case in which the disciplinary authority is of the opinion that such
inquiry is necessary;

(¢) taking the representation, if any, submitted by the Government servant under
clause (a) and the record of inquiry, if any, held under clause (b) into consideration;

(d) consuliing the Commission where such consultation is necessary. The Disciplinary
Authority shall forward, or cause to be forwarded, a copy of the advice of the
Commission to the Government servant, who shall be required to submit, if he so
desires, his written representation, or submission, on the advice of the

Commission, to the Disciplinary Authority within fifteen days; and
(e) recording a finding on each imputation or misconductor misbehaviour.

Notwithstanding anything contained in clause (b) of sub-rule (1), if, in a case, it is
proposed, after considering the representation, if any, made by the Government servant
under clause (a) of that sub-rule, to withhold increments of pay and such withholding of
increments is likely to adversely affect the amount of pension payable to the
Government servant, or to withhold increments of pay for a period exceeding three
years, or to withhold increments of pay with cumulative effect for any period, an inquiry
shall be held in the manner laid down in sub-rules (3) to sub-rules (23) of Rule 10, before
making any order imposing on the Government servant any such penalty.

The record of the proceedings in such cases shall include —

(i) a copy of the intimation to the Government servant of the proposal to take action
against him;

(i) acopy of the statement of imputations of misconduct or misbehaviour delivered to
him;

(ii)  his representation, if any;

(iv) the evidence produced during the inquiry;

(v) the advice of the Commission, if any;
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13.

14,

{(vi) representation, if any, of the Government servant on the advice of the Commission;
(vii) the findings on each imputation of misconduct or misbehaviour; and

(viii) the orders on the case together with the reasons therefor.

Communication of orders —

Orders made by the Disciplinary Authority shall be communicated to the Government
servant who shall also be supplied with a copy of its finding on each article of charge, or,
where the Disciplinary Autherity is not the inquiring authority, a statement of the findings
of the Disciplinary Authority, together with brief reasons for its disagreement, if any, with
the findings of the inquiring authority and, where the Disciplinary Autherity has not
accepted the advice of the Commission, a brief statement of the reasons for such non-
acceptance.

Common Proceedings —

Where two or more Government servants are concerned in any case, the Governor, or
any other authority competent to impose the penalty of dismissal from service on all
such Government servants, may make an order directing that disciplinary action against
all of them may be taken in a common proceeding.

NOTE f the authorities competent to impose the penalty of dismissal on such Government

()

15.

servants are different, an order for taking disciplinary action in a common proceeding
may be made by the highest of such authorities with the consent of the others,

Subject to the provisions of sub-rule (3) of Rule 8, any such order shall specify —

() the authority which may function as the Disciplinary Authority for the purpose of
such common proceeding;

() the penalties specified in Rule 7 which such Disciplinary Authority shall be
competent to impose;

(i)  either the procedure laid down in Rule 10 and Rule 11 or Rule 12 shall be followed
in the proceeding.

Special Procedure in certain cases —
Notwithstanding anything contained in Rule 10 to Rule 14:

where any penalty is imposed on a Government servant on the ground of conduct which
has led to his conviction on a criminal charge, or

17
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(i) where the Disciplinary Authority is satisfied, for reasons to be recorded by it in writing,
that it is not reasonably practicable to hold an inquiry in the manner provided in these

Rules, or

(i) where the Governor is satisfied that, in the interest of the security of the Statg, i.t i§ not
expedient to hold any inquiry in the manner provided in these Ruies, the Disciplinary
Authority may consider the circumstances of the case and make such orders thereon as
it deems fit :

Provided that the Government servant may be given an opportunity of making
representation on the penalty proposed to be imposed, before any order is made in a
case under clause (i) :

Provided, further, that the Commission shall be consulted, where such consultation is
rnecessary and the Government servant has been given an opportunity of representing
against the advice of the Commission, before any orders are made in any case under
this Rule.

16. Provisions regarding lent Officers - (1) Where the services of a Government servant
are lent to the Central Government, any State Government or to a local or other
Authority (hereinafter in this Rule referred to as "the Borrowing Authority"), the Borrowing
Authority shall have the powers of the Appointing Authority for the purpose of placing
such Government servant under suspension and of the Disciplinary Authority for the
purpose of conducting a disciplinary proceeding against him :

Provided that the Borrowing Authority shall forthwith inform the Authority which lent the
services of the Government servant (hereinafter in this Rule referred to as "the Lending
Authority”) of the circumstances leading to the order of his suspension or the
commencement of the disciplinary proceeding, as the case may be.

(2) In the light of the findings in the disciplinary proceeding conducted against the
Government servant —

(i) if the Borrowing Authority is of the opinion that any of the penalties specified in
clauses (i) to (v) of Rule 7 should be imposed on him, it may, in consultation with
the Lending Authority, pass such orders on the case as it deems necessary :

Provided that in the event of a difference of opinion between the Borrowing Authority and

the Lending Authority, the services of the Government servant shall be replaced at the
disposal of the Lending Authority;

(i) if the Borrowing Authority is of the opinion that any of the penalties specified in
clauses (vi) to (x) of Rule 7 should be imposed on him, it shall replace his services
at the disposal of the Lending Authority and transmit to it the proceedings of the
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inquiry and thereupon the Lending Authority may, if it is the Disciplinary Authprity,
pass such orders thereon as it deems necessary, or, if it is not the Disciplinary
Authority, submit the case to the Disciplinary Authority which shall pass such

orders on the case as it deems necessary :

Provided that in passing any such order the Disciplinary Authority shall comply with the
provisions of sub-rule (3) & sub-rule (4) of Rule 1.

Explanation - The Disciplinary Authority may make an order under this Clause on the record

17.

(1)

18.

of the inquiry transmitted to it by the Borrowing Authority, or after holding such

further inquiry as it may deem necessary, as far as may be, in accordance with
Rule 10.

Provisions regarding borrowed Officers —

where an order of suspension is made or a disciplinary proceeding is conducted against
a Government servant, whose services have been borrowed from the Ceniral
Government, any State Government or a local or other authority, the authority lending
his services (hereinafter in this Rule referred to as "the Lending Authority”), shall
forthwith be informed of the circumstances leading to the order of suspension of the
Government servant or the commencement of the disciplinary proceeding, as the case
may be.

In the light of the findings in the disciplinary proceeding conducted against the
Government servant :

(i) if the Disciplinary Authority is of the opinion that any of the penalties specified in
clauses (i) to (v) of Ruile 7 should be imposed on him, it may, subject to the
provisions of sub-rule (3) of Rule 11 and after consultation with the Lending
Authority pass such orders on the case as it deems necessary :

Provided that in the event of a difference of opinion between the Borrowing Authority and

the Lending Authority the services of the Government servant shall be replaced at the
disposal of the Lending Authority;

(i) if the Disciplinary Authority is of the opinion that any of the penalties specified in
Clauses (vi) to (x) of Rule 7 should be imposed on him, it shall replace his services

at the disposal of the Lending Authority and transmit to it the proceedings of the
inquiry for such action as it deems necessary.

PART VI - APPEALS
Orders against which no appeal lies —

Notwithstanding anything contained in this Part, no appeal shall lie against —

19



PART-IA] THE GAZETTE OF MEGHALAYA, JANUARY 23, 2020 88

(i)
(if)

(i)
19.

(i)
(iv)

any order made by the Governor;

any order of an interlocutory nature, or of the nature of a step-in-aid of the final disposal
of a disciplinary proceeding, other than an order of suspension;

any order passed by an inquiring authority in the course of an inquiry under Rule 10.

Orders against which appeal lies —

Subject to the provisions of Rule 18, a Government servant may prefer an appeal
against all or any of the following orders, namely : -

an order of suspension made, or deemed to have been made, under Rule 6;

an order imposing any of the penalties specified in Rule 7, whether made by the
disciplinary authority or by any appellate or revising authority;

an order enhancing any penalty, imposed under Rule 7;

an order which —

(a) denies, or varies to his disadvantage, his pay, allowances, pension or other
conditions of service as regulated by ruies or by agreement; or

(b) interprets to his disadvantage the provisions of any such rule or agreement;
an order —

(a) stopping him at the efficiency bar in the time-scale of pay on the ground of his
unfitness to cross the bar;

(b) reverting him while officiating in a higher service, grade or post, o a lower service,
grade or post, otherwise than as a penalty;

(c) reducing, or withholding, the pension or denying the maximum pension admissible
to him under the Rules;

(d) determining the subsistence and other allowances to be paid to him for the period
of suspension, or for the period during which he is deemed to be under
suspension, or for any portion thereof;

(e) determining his pay and allowances —
(i) forthe period of suspension, or

(i) for the period from the date of his dismissal, removal or compulsory retirement
from service, or from the date of his reduction to a lower service, grade, post,
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time-scale or stage in a time-scale of pay, to the date of his reinstatement or
restoration to his service, grade or post; or

(f) determining whether or not the period, from the date of his suspension or from the
date of his dismissal, removal, compulsory retirement or reduction to a lower
service, grade, post, time-scale of pay or stage in a time-scale of pay to the date of
his reinstatement or restoration to his service, grade or post, shall be treated as a
period spent on duty for any purpose.

EXPLANATION- In this Rule —

(i) the expression 'Government servant' includes a person who has ceased to be in
Government service;

(i) the expression 'pension’ includes additional pension, gratuity and any other retirement
benefits.

20. Appellate Authority -

(1) A Government servant, including a person who has ceased to be in Government service,
may prefer an appeal against all or any of the orders specified in Rule 19 to the authority
specified in this behalf either in the Schedule or by a general or special order of the
Governor or, where no such authority is specified,

(i)  where such Government servant is, or was, a member of Group ‘A’ or Group ‘B".

(a) to the appointing authority, where the order appealed against is made by an
authority subordinate to it; or

(b) to the Governor where such order is made by any other authority;

(i)  where such Government servant is or was a member of Group ‘C’ or Group D’ to
the authority to which the authority making the order appealed against is
immediately subordinate.

(2) Notwithstanding anything contained in sub-rule (1) —

(i) an appeal against an order in a common proceeding held under Rule 14 shall lie to
the authority to which the authority functioning as the disciplinary authority for the
purpose oi that proceeding is immediately subordinate :
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(3)

21.

22,
(1)
(2)

3)

23.
(1)

Provided that where such authority is subordinate to the Governor, in respect of a
Government servant for whom the Governor is the appellate authority in terms of Sub-
clause (b) of Clause (i) of sub-rule (1), the appeal shall lie to the Governor.

(i) where the person, who made the order appealed against, becomes, by virtue of his

subsequent appointment or otherwise, the appellate authority in respect of such
order, an appeal against such.order shall lie to the authority to which such person is
immediately subordinate.

A Government servant may prefer an appeal against an order imposing any of the
penalties specified in Rule 7 to the Governor, where no such appeal lies to him under
sub-rule (1) or sub-rule (2), if such penalty is imposed by any authority other than the
Governor, on such Government servant in respect of his activities connected with his
work as an office-bearer of an association, federation or union.

Period of limitation for appeals - No appeal preferred under this part shall be
entertained unless such appeal is submitted within a period of forty five days from the
date on which the appellant receives a copy of the order appealed against :

Provided that the appellate authority may entertain the appeal after the expiry of the said
period, if it is satisfied that the appellant had sufficient cause for not preferring the appeal
in time.

Form and contents of appeal —
Every person preferring an appeal shall do so separately and in his own name.

The appeal shall be addressed to the authority to whom the appeal lies, a copy being
forwarded by the appellant to the authority which made the order appealed against. It
shall contain all material statements and arguments on which the appellant relies, shall
not contain any disrespectful or improper language, and shall be complete in itself.

The authority, which made the order appealed against, shall, on receipt of a copy of the
appeal, forward the same, with its comments thereon, together with the relevant records,
to the appellate authority without any avoidable delay, and without waiting for any
direction from the appellate authority.

Consideration of appeal —

In the case of an appeal against an order of Suspension, the Appellate Authority shall
consider whether in the light of the provisions of Rule 6, and having regard to the
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(@)

circumstances and gravity of the case, the order of suspension is justified or not and
confirm or revoke the order accordingly.

In the case of an appeal against an order imposing any of the penalties specified in Rule
7, the Appellate Authority shall consider —

(@) whether the procedure prescribed in these Rules been complied with, and, if not,
whether such non-compliance has resulted in violation of any provisions of the
Constitution of India or in the failure of justice;

(b)  whether the findings of the disciplinary authority are warranted by the evidence on
record; and

(c) whether the penalty imposed is excessive, adequate or inadequate; and, after

consultation with the Commission, if such consultation is necessary in the case,
pass orders —

(i) setting aside, reducing, confirming or enhancing the penalty; or

(i) remitting the case to the authority which imposed the penalty or to any other
authority, with such direction as it may deem fit in the circumstances of the
case:

Provided that —

The Commission shall be consulted in all cases where such consultation is necessary

and the Government servant has been given an opportunity of representing against the
advice of the Commission;

the Appellate Authority shall not impose any enhanced penalty which neither such
authority, nor the authority which made the order appealed against, is competent in the
case to impose;

if such enhanced penalty which the Appellate Authority proposes to impose is one of the
penalties specified in clauses (vi) to (x) of Rule 7 and an inquiry under Rule 10 has not
already been held in the case, the Appellate Authority shall, subject to the provisions of
Rule 15, itself hold such inquiry or direct that such inquiry be held in accordance with the
provisions of Rule 10, and thereafter, on consideration of the proceedings of such
inquiry, pass such orders as it may deem fit : -

() if the enhanced penalty which the appellate authority proposes to impose is one of
the penalties specified in clauses (vi) to (x) of Rule 7 and an enquiry under Rule 10
has been held in the case, the appellate authority shall make such orders as it may
deem fit after the appellant has been given a reasonable opportunity of making a
representation against the proposed penalty; and

(i)  no order imposing an enhanced penalty shall be made in any other case unless the
appellant has been given a reasonable opportunity, as far as may be,
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(3)

(4)

24,

25.

26.

(1)

in accordance with the provisions of Rule 12, of making a representation against
such enhanced penalty.

In an appeal against any order specified in Rule 19, the Appellate Authority shall
consider all the circumstances of the case and pass such orders as it deems just and

equitable.

While considering an appeal it will not be necessary to hear the officer in person by the
appellate authority.

Expeditious disposal of appeals - When an appeal under these Rules is preferred, it
shall be disposed of as expeditiously as possible and, in any case, within a period of
three months from the date of receipt of the appeal by the Appellate Authority.

Implementation of Orders in appeal - The authority which made the order appealed
against shall forthwith give effect to the orders passed by the Appellate Authority.

PART VIl - REVISION AND REVIEW
Revision :

Notwithstanding anything contained in these Rules —
(i) the Governor; or

(i) the appellate authority, within six months of the date of the order proposed to be
revised, or

(ili) any other authority specified in this behalf by the Governor by a general or special
order, and within such time as may be prescribed in such general or special order:
may at any time, either on his or its own motion or otherwise, call for the records of
any inquiry and revise any order made under these Rules, or under the Rules
repealed by Rule 30, from which an appeal is allowed, but from which no appeal has
been preferred or from which no appeal is allowed, after consultation with the
Commission where such consultation is necessary, and may —

(@) confirm, modify or set aside the order: or

(b) confirm, reduce, enhance or set aside the penalty imposed by the order, or
impose any penalty where no penalty has been imposed; or

(c) remit the case to the authority which made the order or to any other authority
directing such authority to make such further enquiry as it may consider proper in
the circumstances of the case; or

(d) pass such other orders as it may deem fit :
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(2)

(3)

27.

Provided that no order imposing, or enhancing, any penalty shall be made by any
revising authority, unless the Government servant concerned has been given a
reasonable opportunity of making a representation against the penalty proposed.
Further, where it is proposed to impose any of the penalties specified in clauses (vi) to
(x) of Rule 7, or to enhance the penalty, imposed by the order sought to be revised, to
any of the penalties specified in those Clauses, and, if an inquiry under Rule 10 has not
already been held in the case, no such penalty shall be imposed except after holding an
inquiry in the manner laid down in Rule 10, subject to the provisions of Rule 15, and
except after consultation with the Commission, where such consultation is necessary,
and the Government servant has been given an opportunity of representing against the
advice of the Commission.

No proceeding for revision shall be commenced until after —
(i) the expiry of the period of limitation for an appeal, or
(i) the disposal of the appeal, where any such appeal has been preferred.

An application for revision shall be dealt with in the same manner as if it were an appeal
under these Rules.

Review :

The Governor may, at any time, either on his own motion, or otherwise, review any order
passed under these Rules, when any new material or evidence, which could not be
produced, or was not available, at the time of passing the order under review and which
has the effect of changing the nature of the case, has come, or has been brought, to his
notice :

Provided that no order imposing, or enhancing, any penalty shall be made by the
Governor, unless the Government servant concerned has been given a reasonable
opportunity of making a representation against the penalty proposed. Further, where it is
proposed to impose any of the major penalties specified in Rule 7, or to enhance the
minor penalty, imposed by the order sought to be reviewed, to any of the major penalties
and, if an enquiry under Rule 10 has not already been held in the case, no such penalty
shall be imposed except after inquiring in the manner laid down in Rule 10, subject to the
provisions of Rule 15, and except after consultation with the Commission, where such
consultation is necessary, and the Government servant has been given an opportunity of
representing against the advice of the Commission.
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28.

29.

30.

PART VIll - MISCELLANEOUS

Service of Orders, Notices, etc. :

Every order, notice and other process made or issued under these Rules shall be served
in person on the Government servant concerned or communicated to him by registered
post.

Power to relax time-limit and to condone delay :

Save as otherwise expressly provided in these Rules, the authority competent under
these Rules to make any order may, for good and sufficient reasons, or if sufficient
cause is shown, extend the time specified in these Rules for anything required to be
done under these Rules or condone any delay.

Repeal and savings —

(1) The Meghalaya Services (Discipline and Appeal) Rules 2011 is hereby repealed :

Provided that —

(@) such repeal shall not affect the previous operation of the said Rules or anything done
or any action taken there under;

(b) any proceedings under the said Rules or orders pending at the commencement of

these Rules shall be continued and disposed off as far as may be, in accordance with
the provisions of these Rules.

(2) Nothing in these Rules shall operate to deprive any person, to whom these Rules apply,

(3)

31.

of any right of appeal which had accrued to him under the Rules, or orders so repealed

by sub-rule (1), in respect of any order passed before the commencement of these
Rules.

An appeal pending at or preferred after the commencement of these Rules against an
order made before such commencement shall be considered and orders thereon shall
be passed, in accordance with these Rules.

Removal of doubts —

If any doubt arises as to the interpretation of any of the provisions of these Rules, the
matter shall be referred to the Governor, or such other authority as may be specified by

the Governor, by general or special order, and the Governor, or such other authority,
shall decide the same.

Sd/-
(Smti. R. Lyngdoh)
Commissioner & Secretary to the Govt. of Meghalaya,
Personnel & Admv. Reforms (B) Department.
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SCHEDULE
[See Rule 5 and sub rule (1) of Rule 20]
Sl Description of Services Appointing Authority | Appellate Authority
No.
1 2 3 e
1. | Meghalaya Civil Services Governor Governor
Meghalaya Judicial Service
9 (i) Gradel sl il
(i) Grade ll
(i) Grade Ill
3. | Meghalaya Legal Service -do- -do-
All Gazetted Staff (excluding the Ministerial
4. | Gazetted Staff) of the Offices of the Governor's -do- -do-
Secretariat
All Gazetted Officers of the Office of Meghalaya
5. : . St -do- -do-
Public Service Commission
6. | All Gazetted Officers under the Departments -do- -do-
7. All G.azetted Officers of Meghalaya Secretariat e s
Service
8 Meghalaya Stenographers Service
(i) Senior Grade } -do- -do-
(i) Steno Grade |
9. mi%hgigzgﬁilé?ordmate Secretariat Services Chief Secretary Ao
10, Meghalaya Administrative Training Institute o s
Instructors/faculty
1. Stenogre.lphers Grade Il/lll in the Meghalaya ey 5
Secretariat
12 All Ministerial Gazetted staff of the Office of the Secretary to the i
" | Governor’s Secretariat Governor g &
13 All Non-Gazetted staff of the Office to the d d
" | Governor’s Secretariat = Rl
- ted staff of | i :
14, | Al Non-Gazetied staff of the Meghalaya PUbC | secretary, MPSC Chairman, MPSC
;. Dy. Secretary/ Under
th
15. ggg;?:ﬁaltv A&t of e Meghalaya Givi Secretary, Sectt. Admn. Chief Secretary
Department
16. All Grade IV staff in the Meghalaya Secretariat Secretary, PWD do-

{PWD (R&B)}

27




96

PART-IIA] THE GAZETTE OF MEGHALAYA, JANUARY 23, 2020
al. Description of Services Appointing Authority Appellate Authority
No.
1 2 3 % |
i Secretary of the
Stenographers Grade Il & Il in the Heads of | .o Department
7. | Departments Department
Stenographers Grade Il & Ill in Deputy T ———— Comm.islsi.oner of
T Commissioner’s Office eputy Division
19, ﬁ;ﬁazatted Officers of Heads of Depart- o GaverTior
All Non-Gazetted posts under the control of
20. Heads of DeparFment ot_h_er than_ t_he posts Heads of Departmert Secretary of the
in respect of which specific provisions have Department
been made separately
All Gazetted posts in the Office of the
21. | Deputy Commissioners & Sub-Divisional Governor Governor

Officer (C)

22.

Head Assistant in the Office of the Deputy
Commissioners & Sub-Divisional Officer (C)

Commissioner of
Division

Commissioner of
Division

All Non-Gazetted posts in the Office of the

Deputy Commissioner

Commissioner of

23. Deputy Commissioners & Sub-Divisional S S——— Division
Officer (C)
All Gazetted posts of the Meghaiaya House,

24. | New Delhi, Kolkata, Mumbai, Veilore, Gu- Governor Governor
wahati

Deputy Secretary,

5. All Non-Gazetted posts of the Meghalaya GenaralSdmi. Chief Secretary

House
Department

2. All Non-Gazetted posts of the Meghalaya Heads of Department Secretary of the

Government Press Department

28

Sd/-

{Smti. R. Lyngdoh)
Commissioner & Secretary to the Govt. of Meghalaya,
Personnel & Admv. Reforms (B) Department.
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COPY

GOVERNMENT OF MEGHALAYA
PERSONNEL & ADMV. REFORMS (B) DEPARTMENT

NO: PER(AR). 6/2011/60, Dated Shillong, the 1%t February 2012.

OFFICE MEMORANDUM

The undersigned is directed to refer to sub-rule (9.5) of Rule 9 of the Meghalaya
Services (Discipline & Appeal) Rules, 2011 wherein it is stated that the Disciplinary Authority
may nominate any person to present the case in support of the charges before the Authority
inquiring into the charges (hereinafter referred to as the Inquiring Authority). The Government
servant may present his case with the assistance of any other Government servant approved by
the Disciplinary Authority, but may not engage a legal practitioner for the purpose unless the
Presenting Officer nominated by the Disciplinary Authority is a legal practitioner or unless the
Disciplinary Authority, having regard to the circumstances of the case, so permits.

However, there are some doubts as to the interpretation of the word any other
Government servant while engaging as Defence Assistant as the Rule itself does not
specifically mentioned either “Serving” or “Retired” Government servant.

To remove doubts the matter has therefore been re-examined and decided that the
words “any other Government servant” appeared in the above Rule implies both serving and
retired Government servant.

The above clarification of the Rules should be strictly adhered to while engaging
Government servant for appointment as Defence Assistant under the provision of the
Disciplinary and Appeal Rules.

Sd/-
SMTI. L. DIENGDOH,
Secretary,
Personnel & Admv. Reforms (B) Department.

M. NO: PER(AR). 6/2011/60-A, Dated Shillong, the 15t February 2012.
Copy to —

1. All Administrative Department.

2. All Heads of Department.
By Order etc.,

Sd/-
(SMTI. T. DKHAR)
Deputy Secretary to the Govt. of Meghalaya,
Personnel & Admv. Reforms (B) Department.
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GOVERNMENT OF MEGHALAYA
PERSONNEL & ADMV. REFORMS (B) DEPARTMENT
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NO: PER(AR). 21/2010/Pt. 1/2, Dated Shillong, the 37 February 2012.

OFFICE MEMORANDUM

The undersigned is directed to refer to Sub-rule (9.12) of the Meghalaya Service
(Discipline & Appeal) Rules, 2011. It is clarified that sub-rule (9.12) of the Meghalaya Service
(Discipline & Appeal) Rules 2011 permits the Disciplinary Authority to impose the penalty of
censure at the initial stage of the proceedings without going through the procedure of enguiry as
laid down, if the penalty of censure is considered adequate. However, in such cases, the
Government servant is to be informed in writing, of the proposed action to be taken against him
and of the allegation on which it is proposed to be taken. This is to enable the delinquent
employee an opportunity to make any representation against him. Such representation, if any,
should be taken into consideration by the Disciplinary Authority under sub-rule (13) of Rule 9 of
the Rules mentioned above. It is further clarified that issue of second show cause natice prior to
imposing of penalties is not required, for those cases falling within the ambit of Rule 9(10) and
9(11) of the above mentioned Rules.

Sd/-

(SMTI. L. DIENGDOH),
Secretary to the Govt. of Meghalaya,
Personnel & Admv. Reforms (B) Department.

M. NO: PER(AR). 21/2010/Pt. I/2-A, Dated Shillong, the 3™ February 2012.
Copy to —
1. All Administrative Departments.
2. All Heads of Department.
By Order etc.,
Sd/-

(Smti. L. Diengdoh),
Secretary to the Govt. of Meghalaya,
Personnel & Admv. Reforms (B) Department.
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CHAPTER 2
Suspension - A Digest

Meaning and Purpose
Suspension according to the Oxford Dictionary means :

“the action of suspending or condition of being suspended; the action of debarring o_r st_ate of
being debarred, especially for a time, from a function or privilege, temporary deprivation of
one’s office or position”.

Suspension is an executive action whereby a Government servant s kept out of duty temporarily
pending final action being taken against him for acts of indiscipline, delinquency, misdemeanourr,
etc. When allegations of serious nature are received against a Government servant and it is
decided to initiate enquiries into such allegations, disciplinary proceedings must be considered
to have been started against him and pending such an enquiry the officer concerned can be
suspended as a first step even before any charges are framed against him.

Suspension pending departmental enquiry is a safeguard against the Government servant
interfering with and hampering the preliminary investigation and tampering with material evidence
— oral and documentary. In case of involvement in criminal proceedings, such charges usually
involve moral turpitude. It would not be proper to allow the person concerned to work as a
public servant, unless there are exceptional reasons for not resorting to suspension. Suspension
is also ordered as a deterrent to exhibit the firm determination of the Government to root out
corruption or other grave misconduct.

Incidentally, suspension provides the Government servant with enough time to prepare himself
adequately for the enquiry and to clear himself of the charges levelled, against him.

Effect

An order of suspension of a Government servant does not put an end to his service under the
Government. The law is settled on the point that suspension pending departmental enquiry
againsta Government servant is not a punishment and does not amount to ‘reduced in rank’ in
the sense the term is used in Article 311 (2) of the Constitution.

Though suspension is, in itself, not a form of penalty, it definitely constitutes a great hardship
for the affected Government servant, in that, apart from not being allowed to perform legitimate
duties and earn his salary, he is paid reduced rates during the period and thus affects him
injuriously.

Suspension may also cause a lasting damage to the Government servant's reputation and its
stigma is not easily washed away, even if he is ultimately exonerated or awarded only a minor
penalty and reinstated.

During the period of suspension, the relationship of master and servant does not cease and it
is not correct to state that because of the order of suspension, the Government servant
concerned ceases to be a member of the service. He continues to be the subject of the same
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discipline and penalties and the Conduct Rules continue to apply to him. He cannot supplement
his subsistence allowance, which is only a portion of his emoluments, by engaging himself in
any other employment, business, profession or vocation.

He continues to remain bound to follow the lawful directions of his superiors du:ting the period
of suspension just in the same manner as he was bound to do before suspension.

The suspended Government servant retain a lien on the permanent post held by him substantively
at the time of suspension. He continues to be in the grade held by him immediately before
suspension. He does not suffer a reduction in rank.

Legal position

Article 311 of the Constitution is not applicable to an order of suspension; nor any rule provides
that opportunity need be afforded to a Government servant to explain the circumstances on the
basis of which he is sought to be suspended.

The rule expressly provides for suspension of a Government servant for the purpose of
disciplinary action. Nobody can seriously doubt the importance and necessity of proper
disciplinary action being taken against Government servants for inefficiency, dishonesty and
other suitable reasons. It has been held that though such action is certainly against the interest
of the Government servant concerned, it is absolutely necessary in the interests of the general
public for serving whose interests the Government machinery exists and functions.

Ordinarily, when serious imputations are made against the conduct of an officer, the disciplinary
authority cannot immediately draw up the charges, as the allegations have to be gone into
thoroughly. It has been held that if the disciplinary authority while taking note of serious allegations
of misconduct, etc., against a Government servant, is of the opinion, after some preliminary
enquiries, that the circumstances of the case justify further investigation to be made before
definite charges can be framed and, in the meanwhile, it would not be proper to allow the officer
concerned to function in the ordinary way, it would not be improper to remove the Government
servant concerned from the sphere of his activity by resorting to immediate suspension.

It is, however, imperative that the utmost caution and circumspection is to be exercised in
passing an order of suspension resulting in grave consequences to the Government servant
concerned. It is also necessary to remember that the power of suspension is to be sparingly
exercised and only for valid reasons and not for extraneous considerations.

When suspension resorted to

A Government servant may be placed under suspension under Rule 6 of the Meghalaya Civil
Services (Discipline & Appeal) Rules, in the following circumstances: -

(a) when a disciplinary proceeding against him is contemplated or is pending; or

(b) when a case against him in respect of any criminal offence is under investigation, inquiry
or trial; or

(c) when, in the opinion of the competent authority, he has engaged himself in activities
prejudicial to the interest of the security of the State.
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Suspension can be ordered when, following a preliminary enquiry, the compgtent autho‘rity is
satisfied that a prima facie case has been made out for departmental proceedlqgs, Framing of
definite charges and communication thereof to the officer concerned is not a condition precedent.

A Government servant against whom proceedings have been initiated on a criminal charge,
but who is not actually detained in custody (e.g., a person released on bail) may qlso be p|a.C-Bd
under suspension under Clause (c) of Rule 6 (1). If the charge is conngcted with the ofﬂcrgl
position of the Government servant or involves any moral turpitude on his part, suspension I1s
to be ordered under this Rule unless there are exceptional reasons for not adopting this course.

Even in cases where any criminal offence is under investigation by the Police or under inquiry,
the Government servant concerned may be placed under suspension. The Government servant,
however, stands charged with any offence only when after completing such investigations, the
Police files a charge-sheet against him before a Criminal Court and the Criminal Court takes
cognizance of that offence.

A Government servant may also be suspended in cases in which the appellate or reviewing
authority, while setting aside the order imposing the penalty or dismissal, removal or compulsory
retirement, directs that a de novo enquiry should be held or that steps from a particular stage
in the proceedings should be taken again and considers that he should be placed under
suspension even if he was not suspended previously. This may be done even if the appellate or
reviewing authority had not given any direction that the Government servant should be
suspended.

When suspension should not be resorted to

Item 6 below broadly indicates the circumstances under which suspension can be resorted
to. An order of suspension should not be made in a perfunctory or in a routine and casual
manner without proper regard to the guiding principles and where no public interest is likely to
be served. It is needless to emphasize that the power in this regard is exercised sparingly with
care and caution and only when it is absolutely essential. Suspension should not be resorted to
for petty offences unrelated to morality or the official duties of the Government servant.

Whenever a Government servant continues to remain absent from duty or overstays on leave
without permission and his movements are not known, he should not be placed under
suspension, as this would entail payment of subsistence allowance, as against treating the
period of absence as dies non. But when an official who is under suspension disappears and
cannot be contacted at his last known address, the suspension order should be lifted and
proceedings initiated for his removal in absentia.

Guiding principles

While public interest is to be the guiding factor in deciding to place a Government servant
under suspension, the competent authority should take all factors into account and exercise
his discretion with due care while taking such action even when the matter is under investigation
and before a prima facie case is established. The following circumstances may be considered
appropriate to place a Government servant under suspension : -

(i) where his continuance in office will prejudice investigation, trial or any enquiry (e.g.,
apprehended tampering with witnesses or documents);
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(i) where his continuance in office is likely to seriously subvert discipline in the office in
which he is working;

(iii)  where his continuance in office will be against the wider public interest, e.g., if there is a
public scandal and it is considered necessary to place the Government ser\_;ant undgr
suspension to demonstrate the policy of the Government to deal with officers involved in

such scandals, particularly corruption;

(iv) where a preliminary enquiry revealed a prima facie case justifying criminal or departmental
proceedings, which are likely to lead to his conviction and/or dismissal, removal or
compulsory retirement from service; and

(v) where he is suspected to have engaged himself in activities prejudicial to the interest of
the security of the State.

Certain types of misdemeanour where suspension may be desirable in the circumstances
mentioned above are indicated below :

(i) an offence or conduct involving moral turpitude;

(ii) corruption, embezzlement or misappropriation of Government money, possession of
disproportionate assets, misuse of official powers for personal gain;

(i) serious negligence and dereliction of duty resulting in considerable loss to Government;
(iv) desertion of duty; and
(v) refusal or deliberate failure to carry out written orders of superior officers.

In case of types (iii), (iv) and (v), discretion should be exercised with care. As suspension
may cause lasting damage to the Government servant’s reputation even if he is exonerated or
is ultimately found guilty of only a minor misconduct, the discretion vested in the competent
authority in this regard should be exercised with care and caution after taking all factors into
account.

While placing an official under suspension the competent authority should consider whether
the purpose cannot be served by transferring the official from his post to a post where he may
not repeat the misconduct or influence the investigations, if any, in progress. If the official
would like to have leave that might be due to him and if the competent authority thinks that such
a step would not be inappropriate, there should be no objection to leave being granted instead
of suspending him.

Deemed suspension

(a) While in service.—

1.  Under Rule 6 (2) Meghalaya Civil Services (Discipline & Appeal) Ruies a Government
servant shall be deemed to have been placed under suspensicn by an order of appointing
authority in the following circumstances :—

(a) If heis detained in custody, whether on a criminal charge or otherwise, for a period
exceeding forty-eight hours.
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(a

(b)

(c)

(@)

Cases of detention in custody under any law providing for preventive detention or as
a result of proceedings for arrest for debt will also fall in this category.

(b) Ifinthe event of a conviction foran offence, he is sentenced to a term of imprisonment
exceeding forty-eight hours.

If a Government servant who has been detained for a period exceeding forty-eight hours
is later on released on bail, such release will not affect the deemed suspension which will
continue to be in force until revoked by the competent authority.

The period of forty-eight hours referred to in Para. 1 category (b) above will be computed
from the commencement of imprisonment after the conviction and intermittent periods
of imprisonment, if any, will be taken into account as provided in Explanation under Rule
£ {2

A duty has been cast on the Government servant who is arrested for any reason to
intimate promptly the fact of his arrest and the circumstances connected therewith to his
official superior even though he might have been released on bail subsequently. Failure
to do so will be regarded as suppression of material information rendering him liable to
disciplinary action on this ground alone, apart from the action that may be called for on
the outcome of the Police case against him.

Cases of suspension during pendency of criminal proceedings, or proceeding for arrest
for debt, or during detention under a law providing for preventive detention, will be dealt

with in the following manner : -

A Government servant who is detained in custody under
any law providing for preventive detention or as a result of
a proceeding either on criminal charge or for his arrest for
debt—if the period of detention exceeds forty-eight hours.

A Government servant who is undergoing a sentence of
imprisonment—pending decision on the disciplinary
action to be taken against him.

A Government servant against whom a proceeding has
been taken on a criminal charge but who is not actually
detained in custody (e.g., a person released on bail) —
if the charge is connected with the official position of the
Government servant or involved moral turpitude on his part.

A Government servant against whom a proceeding has
been taken for arrest for debt but who is not actually
detained in custody.
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To be deemed to be under
suspension under Rule 6 (2)

To be deemed to be under
suspension under Rule 6 (2)

To be placed under suspen-
sion under Clause (c) of Rule
6(1), unless there are excep-
tional reasons for not adopting
this course.

To be placed under suspension
under Clause (a) of Rule 6(1),
only if a disciplinary proceeding
against him is contemplated.



(b)

While not in service.—

6.

10.

(i

Under Rule 6 (3) where a penalty of dismissal, removal or compulsory retirement from
service imposed upon a Government servant under suspension is set aside in appeal or
on revision and the case is remitted by the appellate or revising authority for further enquiry
or action or with any other direction, the order of suspension will be deemed to have been
continued in forcé on and from the date of original order of dismissal, removal or
compulsory retirement and shall remain in force until further orders.

Similarly, where a penalty of dismissal, removal or compulsory retirement from service
imposed upon a Government servant is set aside or declared or rendered void in
consequence of or by a decision of a Court of Law, recourse can be had to Rule 6 (4). It
has been clarified that the further enquiry contemplated in this Rule should not be ordered
except in a case where the penalty of dismissal, removal or compulsory retirement has
been set aside by a Court of Law on technical grounds without going into the merits of the
case or when fresh material has come to light which was not before the Court. A further
enquiry into the charges which have not been examined by the Court can, however, be
ordered by the departmental authorities under this Rule, depending on the facts and
circumstances of each case.

It may be noted that according to the wording of Sub-rules (3) and (4) of Rule 6, while in
the case falling under the earlier Sub-rule, the Government servant should have been
under suspension before dismissal, etc., no such condition has been prescribed for a
case falling under the latter Sub-rule.

Under the said Rule, in such a case the Government servant shall be deemed to have
been placed under suspension by the appointing authority from the date of the original
order of dismissal, removal or compulsory retirement and continue to remain under
suspension until further orders.

Though in all the above types of cases, suspension is deemed to have continued
automatically, issue of formal order of suspension is necessary, indicating the specific
Rule under which the order is issued, after satisfying that the conditions stipulated therein
are fulfilled.

The Supreme Court has held that the order in terms of Rule 6 (2) is not restricted in its
point of duration or efficacy to the actual period of detention only. It continues to be operative
unless modified or revoked under Sub-rule (5) (c) as provided in Sub-rule 5 (a) of Rule 6.

Continued suspension

Under Rule 6 (5) (b) where a Government servant is suspended or is deemed to have been
suspended (whether in connection with any disciplinary proceedings or otherwise), and any
other disciplinary proceeding is commenced against him during the continuance of that
suspension, the competent authority may, for reasons to be recorded by him in writing, direct
that the Government servant shall continue to be under suspension until the termination of all
or any of such proceedings.
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10.

Orders of suspension

1. A Government servant can be placed under suspension only by a specific c_wrder made in
writing by the competent authority. He should not be placed under suspension by an oral
order. The standard form of order of suspension to be issued under Rule 6 (1) of the

Meghalaya Civil Services (Discipline & Appeal) Rules.

2. Before passing an order of suspension, the authority proposing to make the or_der should
verify whether it is competent to do so. Otherwise, the suspension order is liable to be
declared illegal and in that event, the Government servant may have a claim to the grant
of full pay and aliowances for the period of suspension.

3. In case of deemed suspension under Rule 6 (2), (3) or (4), suspension takes effect
automatically even without a formal order. Though the validity of the suspension is not
affected by the non-issue of a specific order of suspension, but all the same it is desirable
for purposes of administrative record to make a formal order.

It is not the intention that each word of the forms should be strictly adhered to in all circumstances.
It has been clarified that if the forms are not found to fully meet with the requirements of any
case, then the competent authority should amplify/modify the same suitably to meet the
requirements of the case.

Date of effect of suspension

Except in cases in which an employee is deemed to have been placed under suspension, an
order of suspension can normally take effect only from the date on which it is made or
subsequently and not retrospectively. The Government servant who is placed under suspension
should be simultaneously communicated of the order. A retrospective order will be both
meaningless and improper.

It has been held that once an order is issued and is sent out to the concerned Government
servant, it must normally be heid to have been communicated to him. Where, however, a
Government servant has performed his prescribed hours of duty on any particular day,
suspension can be effective from the subsequent day. Similar is the case in which a Government
servant is stationed at a place other than where the order is passed, or is on tour, or is holding
charge of stoics/cash, etc. In such cases, the suspension has to be effected from a suitable
date taking the circumstances of each case into consideration.

In the case of deemed suspension, the suspension order can be effective from—
(i) the date of detention, in the case of detention for a period exceeding forty-eight hours;

(i) the date of conviction, in the event of conviction for an offence and sentence to a term of
imprisonment exceeding forty-eight hours; and

(i) the date of original order of dismissal/removal/compulsory retirement, in the case of such
penalty having been set aside by appellate/revising authority/decision of a Court of Law.

In the case where the Government servant is already on leave or absent without prior permission
and hence not performing any official duties, the order of suspension, if any, should normally
be given effect to only from the date the said Government servant returns from leave or desires

37



1.

12.

to resume duty, as otherwise the Government servant becomes automatically gntitled to
payment of subsistence allowance for the period of non-duty. The competent authority should
take the circumstances of each case into consideration and may direct that the order of
suspension will take effect from the date of its communication to the Government servant.

Duration/End of suspension

Under Rule 6 (5) (a) an order of suspension made or deemed to have been made shall continue
to remain in force until it is revoked by the competent authority. An order of suspension ceases
to exist automatically from the date from which the Government servant is dismissed, removed
or compulsorily retired, as a result of departmental and/or Court proceedings or when the
criminal proceedings against him terminate by acquittal/discharge. Though in the latter types
of cases, suspension automatically comes to an end, an express order will be necessary from
the competent authority to allow the employee concerned to resume his duties.

Suspension should not be continued beyond the minimum period for which it is essentially
required. Prolonging the continuance of suspension when enquiry is unduly delayed would
smack of mala fide.

Follow-up action

As suspension constitutes a great hardship, in fairness to the Government servant, its period
should be reduced to the barest minimum. If suspension is unduly prolonged, it also entails
infructuous expenditure to Government by way of payment of subsistence allowance, often at
the enhanced rate, without in any way utilizing his services.

The rules of natural justice require that when a Government servant is placed under suspension,
charges against him should be framed within a reasonable period of time and a final decision
taken expeditiously and terminate suspension.

To have such cases disposed of quickly, it has been laid down that —

()  in cases involving criminal proceedings against the Government servant, every effort
should be made to complete the investigations and file the charge-sheet in a Court of
Law within three months of the date of suspension, and

(i) in cases other than those pending in Courts, the total period of suspension, viz., both in
respect of investigation and disciplinary proceedings, should not ordinarily exceed six
months. In exceptional cases where it is not possible to adhere to these time-limits, the
disciplinary authority should report the matter to the next higher authority explaining the
reasons for the delay.

The Government have issued instructions from time to time impressing on all the concerned
authorities that they should scrupulously observe the time-limits laid down above and review
the cases of suspension to see whether continued suspension in all cases is really necessary.
The authorities superior to the disciplinary authorities are to exercise a strict check on cases in
which delay has occurred and give appropriate directions to the disciplinary authorities. Serious
notice of the lapses of such authorities in this regard would be taken, as also considering
making adverse entries in their annual confidential reports.
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13.

In Court cases, it is incumbent on the disciplinary authority to make arrangements fo'r gstting
the result very promptly and take action thereafter without delay or revoke the suspension ifitis
not decided to continue the same with a view to taking further departmental action.

Review of suspension

Rule 6 has been amended providing that an order of suspension shall be reviewed by the
competent authority on the recommendations of the Review Committee constituted for this
purpose. Further, an order of suspension shall not be valid after 90 days unless it is extended
after review before the expiry of 90 days.

The composition of Review Committee(s) may be as follows : -

(i) The disciplinary authority, the appellate authority and another officer of the level of
disciplinary/appellate authority from the same office or from another State Government
office (in case another officer of same level is not available in the same office), in a case
where the Governor is not the disciplinary authority or the appellate authority.

(i) The disciplinary authority and two officers who are equivalent or higher in rank than the
disciplinary authority from the same office or from another State Government office (in
case another officer of same level is not available in the same office), in a case where the
appellate authority is the Governor.

(i) Three officers who are higher in rank than the suspended official from the same
Department/Office or from another State Government Department/Office (in case another
officer of same level is not available in the same office), in a case where the disciplinary
authority is the Governor.

The administrative Department concerned may constitute the Review Committees as indicated
above on a permanent basis or adhoc basis.

The Review Committee(s) may take a view regarding revocation/ continuation of the suspension
keeping in view the facts and circumstances of the case and also taking into account that
unduly long suspension, while putting the employee concerned to undue hardship, involve
payment of subsistence allowance without the employee performing any useful service to the
Government. Without prejudice to the foregoing, if the officer has been under suspension for
one year without any charges being filed in a Court of Law, or no charge-memo has been
issued in a departmental enquiry, he shall ordinarily be reinstated in service without prejudice
to the case against him. However, in case the officer is in Police/judicial custody, or is accused
of a serious crime, or a matter involving national security, the Review Committee may
recommend the continuation of the suspension of the official concerned.

Review not necessary in case of continuous detention.— No review of suspension shall
be necessary in the case of deemed suspension under Sub-rule (2), if the Government servant
continues to be under detention at the time of completion of ninety days’ of suspension and the
ninety days’ period for review in such cases will count from the date the Government servant
detained in custody is released from detention or the date on which the fact of his release from
detention is intimated to his Appointing Authority, whichever is later.
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14.

15.

Revoking of suspension

Under Rule 6 (5) (c), an order of suspension made or deemed to have been made may, atany
time, be revoked by the competent authority. This is done in the following circumstances ‘—

(a) Departmental Proceedings : -

(i) Ifitis decided that no formal proceedings need be drawn up with a view to impose a
penalty of dismissal, removal or compulsory retirement, or reduction in rank.

(i) Where the final order passed is other than dismissal, removal or compulsory
retirement,

(iii)y Where the Government servant is exonerated of the charges against him

(iv) In appeal, or revision, the order is modified into crie other than dismissal. removal or
compulsory retirement and no further enquiry is ordered to be held.

(b) Criminal Offence.—

(i) In arrest and detention cases, it is decided not to procead further against the
Government servant by filing a charge-sheet in the Court.

(i) If appeal/revision against acquittal in higher Court fails.

(i) 1f acquitted in trial Court or if an appeal/revision in higher Court against the conviction
succeeds and he is ultimately acquitted and when it is not proposed to continue him
under suspension, even though departmental proceedings may be initiated against
him.

An order of revocation of suspension will take effect from the date of issue. However, where it
is not practicable to reinstate with immediate effect, the order of revocation should be expressed
as taking effect from a date to be specified.

An order of revocation should be made in the form prescribed.

Competent authority

Under Rule 6 (1), only the following are the authorities competent to place a Government servant
under suspension : -

(a) The “Appointing Authority” as defined in Rule 2 (a);
(b) Any authority to which the Appointing Authority is subordinate;
(c) The “Disciplinary Authority” as defined in Rule 2 (g); and

(d) Any other authority empowered in that behalf by the Governor by general or special order.
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2.

w

16.

17.

It is imperative that before passing an order of suspension, the authority proposing to malfe the
order should satisfy himself that he is competent to pass such an crder. An order made without

jurisdiction ab initio is void, giving cause of action for—
(@) setting aside of the order of suspension; and

(b) claiming full pay and allowances for the period the Government servant remained away
from duty due to the order of suspension.

In the case of a Government servant whose services are lent by one Department to another or
borrowed from or lent to a State Government or an authority subordinate thereto or to a local or
other authority, the borrowing authority exercising the powers of the appointing authority, can
place him under suspension under Rule 16 (1), simultaneously informing the lending authority
of the circumstances leading to the order as provided under Proviso to Rule 16 (1).

Under Rule 6 (5) (c), the authority which made or is deemed to have made the order of
Suspension or any authority to which it is subordinate, can revoke the order.

Headquarters during suspension

An officer under suspension is regarded as subject to all other conditions of service applicable
to Government servants and cannot, therefore, leave his headquarters without prior permission.

The competent authority can change the headquarters of a Government servant under
suspension if it is in public interest.

When an individual under suspension requests for a change of head-quarters, there is no
objection to the competent authority changing it, if it is satisfied that such a course will not put
Government to any exira expenditure like grant of traveliing allowance, etc., or other complications
like creating difficulty in investigation or in processing the disciplinary proceedings.

The fixing of headquarters during suspension of a Government servant enlarged on bail will be
subject to any restriction the Court may impose on his movement while granting the bail.

Appeal against suspension

Though suspension in itself is not a punishment, as it constitutes a great hardship for a
Government servant, relief is available to him by way of appeal. Rule 19 (i) provides for a
Government servant preferring an appeal against an order of Suspension made or deemed to
have been made under Rule 6.

It is implied that a Government servant placed under suspension should generally know the
reasons leading to his suspension so that he may be able to appeal against it, if he so desires.
Normally, the order placing him under suspension would itself contain a mention about
disciplinary proceedings against him pending, or a case against him in respect of criminal
offence under investigation, inquiry or trial. Where, however, suspension is on the ground of
“contemplated” disciplinary proceedings, the reasons for suspension should be communicated
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18.

e

19.

20.

to the Government servant immediately on the expiry of the time-limit prescribed for the is_sue
of a charge-sheet, viz., three months from the date of suspension, soO .that i.we,rnay be |r’1 a
position to effectively exercise the right of appeal available to him. The time-limit of forty-five
days for submission of appeal in such cases will count from the date on which the reasons for

suspension are communicated.

Under Rule 23 (1), the appeilate authority should consider whether in the light of the provi‘sionls
of Rule 6 and having regard to the circumstances of the case, the order of suspension IS
justified or not and confirm or revoke the order accordingly. Such revoking is also covered
under Rule 6(5)(c).

Resignation during suspension

If a Government servant under suspension submits a resignation, the competent authority
should examine, with reference to the merits of the disciplinary case pending against him,
whether it would be in the public interest to accept the same. Normally suspension is resorted
to only in cases of grave delinquency and it would not be correct io accept the resignation.
However, where the alleged offences do not invelve moral turpitude, or where the quantum of
evidence against him is not strong enough to justify the assumption that if deparimental
proceedings were continued he would be dismissed or removed from service, or where the
departmental proceedings are likely to be so protracted that it would be cheaper to the public
exchequer to accept the resignation, the resignation may be accepted.

In these cases, the resignation may be accepted with the prior approval of the Head of the
Depariment in respect of holders of Group ‘C’ and Group 'D’ posts and that of the Minister in
charge in respect of holders of Group ‘A’ and Group ‘B’ posts.

The resignation tendered by an official under suspension shouid riot be accepted until all his
accounts are adjusted.

A resignation becomes effective not merely when it is accepied by the authority concerned, but
only when the officer is actually relieved of his duties. If an officer submits application for the
withdrawal of the resignation before it has become effective, it is open to the authority which
accepted it to permit the withdrawal or refuse the request. Where the resignation has become
effective, the appointing authority may permit the withdrawal of the resignation, if the period
from the date the resignation became effective and the date of resumption of duty does not
exceed ninety days, otherwise sanction of the Government is necessary.

Grant of leave during suspension
Subsidiary Rule 44 prohibits the grant of leave to a Government servant under suspension.
Retirement while under suspension

Under Clause (b) of Fundamental Rule 57, it is open to a Government servant to retire from
service on his own accord on attaining the age of 50 (fifty) years or has completed 25 (twentyfive)
years of service, whichever is earlier, by giving to the appropriate authority a notice of not less
than three months in writing. Under Rule 30 (2) of Meghalaya Civil Services (Pension) Rules,
1983, a Government servant who has completed ten years of qualifying service, may at any
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time retire from service voluntarily by giving a notice in writing o the appointing authority at
least three months before the date on which he wishes to retire. In the case of a Governmer;t
servant under suspension, the right to retire voluntarily under the provisions of these Ruies is
always subject to the prior approval of the appropriate authority, viz., the guthorlty which has
the power to make substantive appointments to the post or service from which the Goyemment
servant wants to retire. The right conferred on the appropriate authority can be exercised even
if a Government servant is placed under suspension after giving the notice for retirement.

If a Government servant under suspension attains the age of superannuation before the
termination of Departmental or Court proceedings, he should be provisionally pensioned off.
He will cease to draw subsistence allowance, but will be paid only provisional pension. The
provisional pension payable will not exceed the maximum pension which would have been
admissible on the basis of his qualifying service up to the date immediately preceding the date
on which he was placed under suspension. No gratuity will, however, be paid to him until the
conclusion of the proceedings and the issue of final orders thereon.

Counting of periods of suspension

Time passed by a Government servant under suspension, pending inquiry into his conduct, will
count as qualifying service where, on conclusion of such inquiry, he has been fully exonerated
or the suspension is held to be wholly unjustified. in other cases, the competent authority
should, at the appropriate time, declare whether and to what extent the period of suspension
will count as qualifying service for pension.

Specific entries in this regard are to be made in the Service Book to be taken note of at the time
of reckoning qualifying service.

Effect on pension

If a Government servant immediately before his retirement, or death while in service, having
been suspended had been reinstated without forfeiture of service, the emoluments which he
would have drawn, had he not been suspended, shall be the emoluments for the purpose of
Rule 28 Note 1 of the Meghalaya Civil Services (Pension) Rules, 1983, and the same shall be
taken into account for determining the average emoluments under Rule 29 ibid. This is without
regard to the order passed by the competent disciplinary authority fixing the quantum of pay
and allowance to be paid to the Government servant for the period of suspension. Even though
the competent authority may allow reduced quantum of pay and allowances for the period of
suspension, the full amount of pay which the Government servant would have got, had he not
been under suspension, will count as emolument.

The difference between the subsistence allowance and the emoluments which would have
been drawn, had he not been suspended, is not treated as increase in pay, which does not
form part of his emoluments, referred so in proviso to Note 1 below Rule 29 ibid.

Effect on leave encashment

In the case of a Government servant who, while under suspension, is retired from service on
attaining the age of superannuation, before the termination of departmental or Court proceedings,
the competent authority to grant leave may withhold whole or part of cash equivalent of earned

43



24.

25.

leave, if in the view of such authority thereis a possibility of some money becoming recoverable
from him on conclusion of the proceedings. On conclusion of the proceedings, the Govemmeqt
servant will become eligible to the amount withheld, after adjustment of Government dues, if

any.
Death while under suspension

When a Government ssrvant, under suspension, dies before the disciplinary or Court
proceedings instituted against him are concluded, such proceedings would terminate and abate
by reason of death. The period between the date of suspension and the date of death will be
treated as duty for all purpcses as provided in Fundamental Rules 56 (2). His family will be paid
the full pay and allowances for the period to which he would have been entitled, had he not
been suspendad, subjact to adjustment in respect of subsistence allowance aiready paid, with
eligibility for famity persion, -eath gratuity, encashment of leave, etc., as admissible.

Promotion/Confirmation

As suspension is only a temporary phase, orders exist to safeguard the interests in the matter
of promoiior and cenfirmiation of Government servants under suspension. As an officer’s
suitability for promotion siiou!d be assessed at the relevant time, in case of an officer against
whom departmental disciplinary proceedings, or any case in a Court is pending, the fact is to
be brought to the notice of e Departmental Promotion Committee. For the purpose of
assessment for promotion, nowever, the Commitiee should not take into consideration the fact
of the pending cace against the official.

The Commiitee will assess the suitability of the officer under suspension along with the other
eligible candidates without taking into consideration the disciplinary case/criminal prosecution
pending against him The assessment of the DPC including “Unfit for promction”, and the
grading awarded by it will be ket in a sealed cover. The same procedure will be followed by the
subsequent DPCs concerned till the disciplinary case/criminal prosecution pending, or
contemplated, against the Government servant concerned is concluded.

On the conclusion of the disciplinary case/criminal prosecution, the sealed cover or covers will
be opened. In case the Government servant is completely exonerated, the due date of his
promotion will be determined with reference to the position assigned to him in the findings kept
in the sealed coyer/covers and with reference to the date of promotion of his next junior on the
basis of such position. He will be promoted, if necessary, by reverting the juniormost officiating
person. His promotion will be notional with reference to the date of promotion of his junior, but
entitiement to any arrears of pay for the period preceding the date of actual promotion will be
decided by the appointing authority taking into consideration all the facts and circumstances of
the case. Where arrears in full, or part, is denied, the authority will record reasons for doing so.

If any penalty is imposed on the officer as a result of the disciplinary proceedings, or if he is
found guilty in the Court proceedings against him, the findings in the sealed cover(s) will not be
acted upon. His case for promotion has to be considered in the usual course by the next
Departmental Promotion Committee, after the conclusion of the disciplinary/Court proceedings,
having regard to the penalty imposed on him.

Where, for promoation to the next higher grade, a minimum period of service is prescribed but
which the Government servant under suspension could not put in on account of his suspension,
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which was ultimately found to be wholly unjustified, the period during which any officer junior. to
him was promoted to the higher grade will be reckoned towards the minimum perlgd of service
referred to above for the purpose of determining his eligibility for promotion to the higher grade.

The procedure laid down in the preceding paragraphs is also to be followed in con_sidering
claims for confirmation of an officer under suspension, or an officer whose conduct |sE t.md(?-r
investigation. In such a case, a permanent vacancy should be reserved till a final c?eusmn is
reached on the proceedings against the officer, or where such an officer is reduced in rank for
a specified period, tiil he is actualiy restored to his original post.

Permission to appear in departmental examination

An official may be allowed to take an examination for departmental candidates, even though he
is under suspension, provided he satisfies all the other conditions prescribed for admission to
such examination. The official can, however, be promoted only after the disciplinary proceedings
are over and he is completely exonerated. If any punishment is imposed and, after consideration
of the merits of the case, it is decided to promote him, he should be promoted only after the
expiry of penalty (other than censure), his seniority in the higher grade, however, being reckoned
on the basis of the rank obtained in the examination.

Reversion to lower post

A Government servant placed under suspension while officiating in a higher post can be reverted
to the lower post otherwise than as punishment even during his suspension.

Forwarding of applications

Applications of Government servants who are under suspension, or against whom departmental
proceedings are pending, should not be forwarded nor should they be released, for any
assignment, scholarship, feliowship, training, etc., under an international agency/organization
or a foreign Government. Such Government servants shouid also not be sent or allowed to go
on deputation or foreign service in posts under an authority in India.

Payment of subsistence allowance

Initial grant.— Under Fundamental Rule 51 (1) (i), a Government servant under suspension is
entitled, up to the first three months of the period of suspension, to subsistence allowance at
an amount equal to the leave salary which he would have drawn if he had been on leave on half
pay.

The fixation of the quantum of subsistence allowance for the initial period of first three months
is automatic and no specific order of the competent authority is necessary in this regard.

However, as the standard form of suspension order provides for issue of an order, this may be
done.

First review.— The competent authority may vary the amount of subsistence allowance for any
period exceeding the first three months as follows -

(i increase by a suitable amount not exceeding 50% of the initial subsistence allowance, if
in the opinion of that authority the period of suspension has been prolonged for reasons,
to be recorded in writing, not directly attributable to the Government servant; or
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(i)  decrease by a suitable amount not exceeding 50% of the initial subsistence allowance, if
in the opinion of that authority the period of suspension has been prolonged due to reasons,
to be recorded in writing, directly aftributable to the Government servant.

As this review is mandatory, with a view to avoiding serious hardship to the official concerned
or unnecessary expenditure to the Government, the competent authority should initiate the
review, take a decision and pass necessary orders as required, in sufficient time before the
expiry of the first three months of suspension so that the requisite order can take effect from

the date of completion of the three months period.

Retrospective revision.— Itis not advisable that any orders revising the subsistence allowance
should be given retrospective effect. In case, however, an order for variation of subsistence
allowance is passed by the competent authority after quite some time from the expiry of the
requisite three months and that authority is satisfied that the variation has got to be given
retrospective effect, for reasons to be recorded in writing and orders accordingly, the same
would be valid and binding on all concerned.

No revision on review.— The competent authority may also decide, after the review, not to vary
the quantum of subsistence allowance after the first three months, i.e., neither to increase nor
decrease, and place on record the circumstances under which the decision has been taken.

Further reviews.— It is open to the competent authority to make a further review, or reviews, at
any time during the suspension period and, as a result, to reduce the amount of subsistence
allowance increased on the basis of an earlier review if the period of suspension is subsequently
found to have been prolonged for reasons directly attributable to the Government servant.
Similarly, the subsistence allowance can be increased on the subsequent review if the period
of suspension is found to have been prolonged for reasons not directly attributable to the
Government servant. In any case, such subsequent increase or decrease in the amount will
be subject to the overall limit of 50% of the subsistence allowance initially granted.

Provision for appeal.— * Sub-rule (v), Clauses (d), (e) and (f) of Rule 19 of the Meghalaya
Civil Services (D & A) Rules, 1965, provides for a Government servant if he is not satisfied
with the increase/decrease in the subsistence allowance allowed by the competent authority,
preferring an appeal against an order determining the subsistence and other allowances to be
paid to him for the period of suspension or for the period during which he is deemed to be under
suspension or for any portion thereof. Under Sub-rule (3) of Rule 23 ibid, the appellate authority
should consider all the circumstances of the case and make such orders as it may deem just
and equitable. The appellate authority may increase or decrease the rate of subsistence
allowance not exceeding 50% of the initial rate.

Deemed suspension after dismissal.— In the case of a Government servant, dismissed,
removed or compulsorily retired from service, who is deemed to have been placed or continue
to be under suspension from the date of such dismissal or removal or compulsory retirement
and who fails to produce a certificate of non-employment, he shall be entitled to subsistence
allowance from the date of order of dismissal/removal/compulsory retirement equal to the
amount by which his earnings, if any, during such period fali short of the amount of subsistence
allowance that would otherwise be admissible to him. If his earnings are equal to or more than
the subsistence allowance, he will not be paid anything.
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In cases where payment is to be made, this will be done with retrospective effect from the date
of order of dismissal/removal/compulsory retirement and the law of limitation will not be invoked.

Payment of dearness allowance

A Government servant, under suspension, is entitled to draw dearness allowance on the basis
of the subsistence allowance paid to him from time to time.

Payment of interim relief

A Government servant under suspension is entitled to draw interim relief on the basis of the
subsistence allowance paid to him from time to time.

Payment of compensatory allowances

The drawal of Compensatory Allowances and House Rent Allowances to a Government servant
under suspension shall be regulated with reference to SR 16 - 18 and SR 19 (f) on the basis of
pay which he was in receipt on the date of suspension, subject to his furnishing either or both
of certificates prescribed for drawal of allowances for periods beyond four months/ 120 days
from the date of suspension. If the headquarters of a Government servant under suspension
are changed in the public interest, he will be entitled to allowances as admissible at the new
station, provided he furnishes the requisite certificates with reference to the new station.

Non-employment certificate

A Government servant under suspension continues to be governed by the provisions of
Meghalaya Services (Conduct) Rules, 2019. He cannot, therefore, for supplementing his
subsistence allowance, engage himself in any employment business, profession or vocation,
without the prior permission of the competent authority. Further, under FR 51 (2), the payment
of subsistence allowance to the Government servant under suspension is subject to furnishing
a certificate in the prescribed form every month to the effect that he was not engaged in any
other employment, business, profession or vocation. The certificate does not require the
countersignature of any authority.

Denial of subsistence allowance

The payment of subsistence allowance cannot be denied on any grounds except when the
Government servant under suspension is unable to/does not furnish the certificate referred to
above. By its very nature, subsistence allowance is meant for the subsistence of a suspended
Government servant and his family during the period he is not allowed to perform any duty and
thereby earn a salary. It has been observed that where a Government servant under suspension
pleaded his inability to attend the enquiry on account of financial stringency caused by the
non-payment of subsistence allowance to him, the proceedings conducted against him ex
parte would be in violation of the provisions of Article 311 (2) of the Constitution as the person
concerned did not receive a reasonable opportunity of defending himself.

It is enjoined that ail concerned authorities should take prompt steps to ensure that after a
Government servant is placed under suspension, he receives subsistence allowance regularly
without delay.
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Effecting of recoveries

The following compulsory deletions should be enforced from the subsistence allowance : -

(i)  Income tax (provided the employee’s yearly income calculated with reference to the
subsistence allowance, is taxable);

(i) House rent and allied charges, i.e., electricity, water, furniture, etc;

(i) Repayment of loans and advances taken from Government at such rates as may be
fixed, if necessary, by the competent authorit'’;

The following deductions are optional and should not be made, except with the written consent
of the Government servant : -

(i) Refund of advances taken from General Provident Fund.

The foliowing deductions should not be made from the suosistencs allowance @ -

(i)  Subscription to General Provident Fund;

(i) Amount due on Court attachments;

(i) Recovery of loss to Government for which a Government servant i~ responsible.

As regards the recovery of overpayment, there is no par in effecting it from the subsistence
allowance. However, while doing so, the competent authority should exercise discretion and
decide whether the recovery should be held wholly in abeyance or it should be effected at a
rate not exceeding one-third of the subsistence allowance only, excluding dearness allowance
and other compensatory allowances.

Licence fee-free concession

A Government servant under suspension will not be required to vacate licence fee-free
accommodation, unless the accommodation is specially attached to any particular post.
However, licence fee-free concession will cease from the date of suspension and rent will be
recovered from him, as if he was not in occupation of licence fee-free accommodation. For
purposes of recovery of rent, his emoluments will be taken as laid in FR 45 (v).

If, subsequently, the Government servant is allowed, for the period of suspension, frill pay and
allowances, the concession of licence fee-free accommodation will stand restored and the
rent, if any, recovered for the period of suspension, will be refunded to him. If the period of
suspension is treated as one spent on leave, the refund will be restricted for the first month
only. For the period beyond the first month rent recovery will be as prescribed.

If such a Government servant is made to vacate the licence fee-free accommodation, either
because it is specifically attached to a particular post or for any other reason, he will not be
allowed to draw house rent allowance prescribed in lieu of licence fee-free accommodation.
But if his headquarters at the time of suspension is at a place which is a classified city or a hill
station at which house rent allowance is admissible, then he will be allowed the same, subject
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to the usual conditions. The house rent allowance will be calculated with reference to pay that
he was drawing at the time of suspension.

Substitute arrangement

In an establishment where provision for leave reserve exists, any vacancy caused on accgurlt
of suspension of a Government servant sheuld be filled by a reservist and where a reservist is
not available, the post should be filled by an officiating appointment. It is not necessary to

create an extra post.
Revision of scale of pay

When the scale of pay of a post held by a Government servant under suspension is revised,
with effect from a date prior to the date of suspension, he should be allowed to exercise the
option under FR 25 even if the date by which he is to exercise the option falls within the period
of suspension. He is entitled to the benefit of increase in pay, if any, in respect of the period
before suspension and also in the subsistence allowance consequent on this.

If the revision of the scale of pay takes effect from a date falling during the period of suspension—

() A Government servant who retains a lien, or a suspended lien, on his substantive post,
should be allowed to exercise his option under FR 25 even while under suspension. The
benefit of option will, however, accrue to him in respect of the period of suspension only
after reinstatement depending upon the fact whether the period of suspension is treated
as duty or not.

(i) A Government servant who does not retain a lien on a post the pay of which is changed,
is not entitled to exercise the option under FR 25. However, if he is reinstated in the post
and the period of suspension is treated as duty, he may be allowed to exercise the option
after reinstatement. In such a case, if there is a time-limit prescribed for exercising the
option and if such limit had already expired before his reinstatement, a relaxation may be
made in each individual case extending the period for exercising the option.

Leave Travel Concession

A Government servant under suspension is not himself eligible to avail of leave travel concession.
His family, however, can avail of leave travel concession independently of him. LTC advance
for this purpose may also be granted subject to fulfilment of all other conditions in this regard.

Writing of confidential reports by officers under suspension

No officer under suspension should be allowed to write/review the Annual Confidential Reports
of his subordinates, if, during major part of writing/reviewing, he is under suspension as he
might not have full opportunity to supervise the work of his subordinates.

However, if he is reinstated in the post and the period of suspension is treated as duty, he may
be allowed to exercise the option after reinstatement. In such a case, if there is a time-limit
prescribed for exercising the option and if such limit had already expired before his reinstatement,
a relaxation may be made in each individual case extending the period for exercising the option.
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CHAPTER 3
Reinstatement - A Digest

General

Reinstatement can generally arise if a person is dismissed or re-moved from service or his
service has been otherwise terminated and he is brought back to service. Since a person who
is merely suspended still continues to be in service, the word reinstatement with reference to
him, has been held to be used only loosely, having no legai significance.

Reinstatement is resumption of office by a person who has been dismissed/removed/whose
service has been terminated/under suspension. Reinstatement in service of a Government
servant is possible in the following types of cases : -

(i)  If he had been placed under suspension pending criminal proceedings against him and is
acquitted by the Court of Law and it is decided that no Departmental Proceedings need
be initiated on the basis of the facts disciosed during investigation, or on the basis of
facts which led to the launching of prosecution in a Court of Law.

(i)  If the penalty of compulsory retirement, removal or dismissal from service imposed upon
him is set aside by a Court of Law/Administrative Tribunal.

(i) If he had been placed under suspension pending Departmental Proceedings against him
and if the Departmental Proceedings instituted against him are withdrawn for any reason,
or if he is exonerated, or is awarded a penalty other than that of compulsory retirement,
removal or dismissal from service.

(iv) If the penalty of compulsory retirement, removal or dismissal from service imposed upon
him is set aside by the appellate/revising authority.

Nature of orders to be passed

When a Government servant is reinstated in service, the authority competent to order the
reinstatement has to make a specific order -

(a) regarding the pay and allowances to be paid to the Government servant for the period of
his absence from duty, viz., period of unemployment and suspension, if any, and

(b) whether or not the said period shall be treated as a period spent on duty.

The decision of the competent authority in this regard is in respect of two separate and
independent matters, viz., (a) pay and allowances for the period of absence, and (b) whether
or not the period of absence shouid be treated as duty. It is not necessary that the decision on
(a) above should depend on the decision on (b) above. The competent authority has the
discretion to pay the amount (not being the whole) of pay and allowances and at the same time
treat the period as duty for any specified purpose(s), or only to pay the amount (not being the
whole) of pay and allowances and treat the period as non-duty for all purposes. It has, however,
no discretion to pay full pay and allowances when the period is treated as ‘non-duty’.
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(b)

(b)

(c)

Reinstatement as a result of departmental appealfrevision/review

These fall under the following iwo categories :

Reinstatement as a result of full exoneration - (a) If an order of suspension or the penalty of
dismissal/removal/compulsory retirement imposed on a Government servant in a Departmentall
Proceeding is set aside by the appellate/revising authority on grounds other than non-compliance
of procedure prescribed under Article 311 of the Constitution, i.e., on grounds of equity, and if
the competent authority is of the opinion that the Government servant has been fully exonerated
or, in the case of suspension, that it was wholly unjustified, normally full pay and allowances
are to be allowed for the entire period of suspension and/or dismissal, removal or compulsory
retirement, as the case may be, treating the interruption as duty. However, if the compeient
authority is of opinion that the termination of the proceedings instituted against the Government
servant had been delayed due to reasons directly attributable to the Government servant, he
may restrict the payment to such proportion of such pay and allowances for such period of
delay. This can be done only after giving the Government servant a shov- cause netice indicating
the quantum of pay and aliowances proposed to be allowed to him after considering the
representation, if any, submitted by him in this regard. The proportion of pay and allowances
determined should not, however, be less than the subsistence allowance and other allowances
payable.

The entire period of absence has to be treated as duty for all purposes, even though full pay
and allowances might have been allowed only for a portion and for the remaining, only
proportionate payment has been allowed.

Other cases - (a) In cases other than those falling under Category 1 above, including cases
where the earlier order is set aside only on the ground of non-compliance with the requirements
of Article 311 (2) of the Constitution and no further inquiry is proposed to be held, only such
amount (not being the whole) of the pay and allowances are to be allowed for the interrupted
period, after observing, of course, the procedure of issuing show-cause notice as provided in
Category 1 above.

In these types of cases the period of absence should not be treated as duty for any specified
purpose, unless the competent autherity specifically directs that it should be so treated.

Under the proviso to FR 53 (5) and FR 56 (7), if the Government servant S0 desires, the period
of absence from duty may be allowed by the competent authority to be converted into leave of
any kind, due and admissible to him, and the order passed in this regard is absolute and no
further sanction is necessary for any kind of leave in excess of the limits prescribed.

In both types of cases, viz., Categories 1 and 2, payment of allowances will be subject to other
conditions under which such allowances are admissible and anv amount earned by the
Government servant, through employment elsewhere during the period of absence, has to be
adjusted from the payment to be made to him and no payment would be due to him if such
earnings are equal to or more than the amount determined and payable to him.
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(b)

(c)

Reinstatement as a result of Court order

Two categories of cases are dealt with here :

Setting aside on merits - When the dismissal, removal or compulsory retirement ofa Goverr.nment
servant is set aside by a Court of Law/Administrative Tribunal on the merits of the case, without
any reservation, full pay and allowances are to be allowed to the Govem.ment servant on
reinstatement for the entire period of absence including the period of suspension and the entire
period has to be treated as duty for all purposes.

Other cases - (a) Where the dismissal, removal or compulsory retirement of a Government
servant is set aside by a Court of Law/Administrative Tribunal on the ground of non-compliance
with the requirements of Article 311 (2) of the Constitution and where he is not exonerated on
merits and he is reinstated without any further inquiry, only proportionate pay and allowances
(i.e., the amount not being the whole of pay and allowances) are to be allowed for the interrupted
period, after observing, of course, the procedure of issuing show-cause notice as provided
earlier.

In these types of cases the period of absence should not be treated as duty for any specified
purpose, unless the competent authority specifically directs that it should be so treated.

The Government servant also has the option to get the period of absence converted into leave
admissible and the order passed in this regard is absolute and no further sanction is necessary
for any kind of leave in excess of the limits prescribed.

In both types of cases, viz., Categories 1 and 2 above, payment of allowances will be subject
to other conditions under which such allowances are admissible and any amount earned by
the Government servant through employment elsewhere during the period of absence has to
be adjusted from the payment to be made to him and no payment would be due to him if such
earnings are equal to or more than the amount determined and payable.

Termination and treatment of suspension

Death while under suspension - Where a Government servant under suspension dies before
the Disciplinary or Court Proceedings instituted against him are concluded, the period of
suspension should be treated as duty for all purposes and his family paid, for that period, full
pay and allowances to which he would have been entitled had he not been suspended, adjusting
the subsistence allowance already paid.

Suspension considered wholly unjustified - (a) Where the Authority ordering reinstatement
is of the opinion that the suspension of the Government servant was wholly unjustified, he
should be paid the full pay and allowances to which he would have been entitled, had he not
been suspended, the period being treated as duty for all purposes. However for any period of
delay in the termination of the proceedings that may be directly attributable to the Government
servant himself, the reinstating authority has powers to direct that the Government servant
shall be paid, for the period of such delay, such amount (not being the whole) of such pay and
allowances as he may determine. The competent authority shall determine the amount only
after giving a notice to the Government servant proposing the quantum of the amount to be
paid and after considering the representation, if any, submitted by the Government servant.
The pay and allowances so determined should not be less than the subsistence allowance
already paid. The period of absence, however, has to be treated as a period spent on duty for
all purposes.

52



(b) The above also applies to cases of erroneous detention or detention without basis. In t'he
case of a Government servant who was deemed to have been placed under suspension
due to his detention in police custody erroneously or without basis and t.hereafter reieased
without any prosecution having been launched, the competent authority shqgld appl_y its
mind at the time of revocation of the suspension and reinstatement of the official and if he
comes to the conclusion that the suspension was wholly unjustified, full pay and
allowances may be allowed.

When minor penalty is imposed - When the departmental proceedings against a.suspended
employee for the imposition of a major penalty finally ends with the imposition of a minor penaity,
the suspension can be said to be wholly unjustified and the employee concerned should,
therefore, be paid full pay and allowances for the period of suspension.

Other cases — (i) (a) In cases other than those coming under Categories 1 to 3 above only
proportionate pay and allowances, not less than the subsistence allowance already paid, is to
be allowed after observing the procedure of issuing show-cause notice and consideration of
representation submitted by the Government servant. In these cases, the period of suspension
should not be treated as duty unless the competent authority specifically directs that it should
be treated so, for any specified purpose.

(b)  The Government servant has the option to get the period of absence converted into leave
admissible. The order passed in this regard is absolute and no further sanction is
necessary for any kind of leave in excess of the limits prescribed.

(if) When a Government servant who is detained in custody, under any law providing for
preventive detention and who is deemed to be under suspension on that account, is
subsequently reinstated without taking disciplinary action against him, regularization
of his pay and allowances will be under FR 56, i.e., if the detention is held by the
competent authority to be unjustified, the same may be dealt with under FR 56 (3);
otherwise, it should be dealt with under proviso to FR 56.

(iif) Similarly, in the case of a Government servant against whom proceedings had been
taken for his arrest for debt, but who was not actually detained in custody and who is
placed under suspension on that account, but ultimately it is proved that the liability
arose from circumstances beyond his control, the case may be dealt with under FR
56; otherwise under proviso to FR 56.

In types of cases coming under Categories 2 and 4 above, the payment of allowances will be
subject to other conditions under which such allowances are admissible.

Revoking of suspension during pendency of proceedings - When suspension is revoked pending
finalization of Disciplinary or Court Proceedings, orders, if any, passed regulating pay and
allowances for the period of suspension and treatment of the period, are subject to automatic
review and revision after the conclusion of the proceedings according to the category under
which the case may fall.

Summing up the above, the position in regard to payment of pay and allowances and treatment
of the period of absence from duty is as follows: -

(a) Full Pay and Allowances when admissible :

(1) Reinstatement as a result of full exoneration in Departmental Proceedings, when
the Government servantis not held to be responsible for any delay in the termination
of the proceedings instituted against him.
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(6)

(7)

(8)

Reinstatement where a Government servant is acquitted on merits of the case in
Court proceedings and no further Departmental enquiry is held.

Reinstatement when suspension is held to be wholly unjustified and when the
Government servant is not held to be responsible for any delay in the termination of
the proceedings instituted against him.

When minor penalty is awarded.

If the detention under any law providing for preventive detention is held by the
competent authority to be unjustified.

In cases of erroneous detention or detention without basis and thereafter released
without any prosecution.

In cases of arrest for debt, if it is ultimately proved that the liability arose from
circumstances beyond the Government servant’s control.

Death of Government servant while under suspension.

Proportionate (not being the whole) Pay and Allowances when to be paid :

(1)

(2)

(3)

(4)

5)

(6)

Even in cases of full exoneration in Departmental Proceedings, when it is held that
the termination of the proceedings instituted against a Government servant had been
delayed due to reasons directly attributable to him, for such period of suspension
and/or dismissal, etc., as may be directed by the reinstating authority.

In Departmental Proceedings other than full exoneration, including cases where the
earlier order is set aside solely on the ground of non-compliance with the
requirements of Article 311.

In Court cases where the order is set aside solely on the ground of non-compliance
with the requirement of Article 311, or when exoneration is not on merits.

Even in cases where the suspension is held to be wholly unjustified, when it is held
that the termination of the proceedings instituted against a Government servant had
been delayed due to reasons directly attributable to him, for such period of suspension
as may be directed by the reinstating authority.

In cases of detention under any law providing for preventive detention, when it is held
that the detention is unjustified and in cases of arrest for debt, where it is ultimately
proved that the liability arose from circumstances beyond control of the Government
servant, for such period as may be directed by the reinstating authority.

In cases where the suspension is not held to be wholly unjustified.

Important - In all these cases, it should be noted that the proportionate pay and allowances
payable should be determined only after giving an opportunity/notice to the Government servant
to make his representation against the proposal and after considering the representation, if
any, submitted by him. Further, the amount so determined should not be less than what was
paid as subsistence allowance.
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(c) Treatedasduty:

(1) Reinstatement as a result of full exoneration in Departmental Proceedings.
(2) to(8)Asin (a)above.
(d) Treated as non-duty (unless otherwise decided for any specified purpose) :

(1) In Departmental Proceedings other than full exoneration including cases wh.ere the
earlier order is set aside solely on the ground of non-compliance with the

requirements of Article 311.
(2) In Court cases under similar circumstances.
(3) In cases where suspension is not considered to be wholly unjustified.

Note : In all the three types of cases falling under (d), the Government servant, if he so desires,
can get such period of absence converted into leave of any kind, due and admissible, by an
order from the competent authority which shall be absolute.

Suspension treated as dies non - Suspension treated as dies non is not to be reckoned as
service.

Exoneration on Merits

It has been observed that the criminal Courts are not concerned to find the innocence of the
accused. The concept of ‘honourable acquittal’ and ‘full exoneration’ are unknown to criminal
law. Courts are only concerned to find whether the prosecution has succeeded in proving,
beyond reasonable doubt, the guilt of the accused. As in Court judgments, the use of expression
“exoneration on merits” and the like may not be found, it is left to the authority ordering
reinstatement to determine from the circumstances of each case whether the acquittal by a
Court of Law should be taken to mean exoneration on merits or not. In cases where the Court,
after due consideration of the entire available evidence placed before it, came to the conclusion
that the Government servant concerned was not proved to be guilty of the charge made against
him, he should ordinarily be deemed to have been acquitted of blame and fully exonerated. On
the other hand, if the order of acquittal of the Government servant is recorded on grounds of
technical flaw in the prosecution, or if the available evidence could not be produced before the
Court for assessment and for that reason the guilt of the Government servant could not be
brought home, the acquittal cannot be regarded as honourable and the Government servant
cannot be said to have been exonerated on merits.

Applicability of Law of Limitation

As FR 54 and FR 56 are absolute, the law of limitation need not be invoked at the time of paying
arrears.

A Government servant in whose case the order of suspension is deemed to have been continued
in force, or who is deemed to have been placed under suspension from the date of original
order of dismissal/removal/compulsory retirement from service under the relevant Rule, is to
be paid subsistence and other allowances under FR 51 with retrospective effect from the date
of such dismissal/removal/compulsory retirement. It has been clarified that it is not necessary
to invoke the Law of Limitation while paying the arrears in such cases.
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Provisions to FR 53 (4) and 54 (2) had earlier provided for invoking the Law of Limitation, i.e.,
restricting the payment of arrears of pay and allowances to a period of three years prior to the
reinstatement, or the date on which the judgment of the Court was passed, or the date of
retirement on superannuation, as the case may be, while paying arrears in cases where the
dismissal/removal/compulsory retirement is set aside for non-compliance with the requirements
of Article 311 or when exoneration is not on merit. The said Provisos have since been deleted,
with the result that the payment of arrears of pay and allowances has {0 be made for the whole
period of absence from duty, including suspension, if any, without restricting the same to three

years.
Deductions of Earnings

The amount earned by a Government servant, if any, through an employment during any period
between the date of dismissal/removal/compulsory retirement and the date of reinstatement,
should be recovered from the arrears of pay and allowances payable to him. In cases where
such earnings are equal to or more than the arrears of pay and allowances, for the period of
absence from duty payable to the Government servant on reinstatement, nothing is payable to
him.

Appeal

Rule 19 (v) (e) provides for a Government servant preferring an appeal against an order
determining pay and allowances (i) for the period of suspension, and/or (ii) for the period from
the date of dismissal/removal/compulsory, retirement, etc., to the date of reinstatement, etc.,
and determination of the said periods as periods spent on duty for any purpose.

Under Rule 23 (3), the Appellate authority should consider all the circumstances of the case
and make such order as it may deem just and equitable.

Regularization as Leave

Only in types of cases where the dismissal/removal/compulsory retirement is set aside for
non-compliance with the requirements of Article 311 (2), or when exoneration is not on merits,
or when suspension was not wholly unjustified, and the Government servant desires that the
period of absence from duty be converted into leave of any kind due and admissible to him,
there is no objection to the competent authority directing the period of absence being covered
as such. Sanction of the higher authorities will not be necessary for regularizing the period of
absence in such cases, viz., for the grant of extraordinary leave in excess of three months, in
so far as temporary Government servants are concerned, or for the grant of leave of any kind
in excess of five years in the case of permanent or quasi-permanent Government servants.
The conversion of the period of absence from duty in such cases into leave with, or without
allowances, will have the effect of vacating the order of suspension and it will be deemed not to
have been passed at all. Therefore, if it is found that the total amount of subsistence and other
allowances that an official received during the period of suspension exceeds the amount of
leave salary and allowances, the excess will have to be refunded.
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CHAPTER 4
Disciplinary Proceedings — A Digest

The procedure to be followed in disciplinary cases against Government servants is laid down
in detail in the Meghalaya Civil Services (Discipline and Appeal) Rules, 2019. These Rules
have been framed in conformity with the provisions of Article 311 of the Constitution. These
Rules, along with the Article referred to, have necessarily to be studied carefully and thoroughly
by all authorities who have been vested with disciplinary powers. These Rules and instructions
and clarifications issued by various authorities from time to time in regard to the application of
these Rules, find a place in this Compilation. It is absolutely necessary that the procedure as
laid down in these Rules and the various instructions issued thereunder are required to be
followed rigidly. Any failure to observe the proper procedure, either wilfully or through gross
negligence, is liable to vitiate the entire proceedings, rendering them null and void.

We have endeavoured here to give a brief outline of the implications of the various Rules and
instructions for the guidance of all officers handling disciplinary cases.

PRELIMINARY ENQUIRY

Whenever intimation is received about the commission of an offence by an employee, a
preliminary enquiry is conducted, not necessarily by the appropriate disciplinary authority. This
is held for the purpose of collection of facts in regard to the conduct and work of the Government
servant concerned in which he may or he may not be associated. Such a preliminary enquiry
may even be held ex parte, for it is merely for the satisfaction of the concerned authority. At this
enquiry, all available evidences and relevant documents should be collected and, in important
cases, evidences of witnesses be reduced to writing and got signed by them, if possible, in the
presence of the employee concerned. During the course of such an enquiry, for the sake of
fairness, the Government servant complained against should normally be given ar. 3y portunity
to say what he may have to say about the allegations against him, to find out if he is in a position
to give any satisfactory information or explanation which may render any further investigation
unnecessary.

The preliminary enquiry is in the nature of a ‘fact-finding enquiry’ where there can be ex parte
examination or investigation and ex parte reports. The investigation report, along with the
preliminary evidences, collected is then examined by the appropriate authority to come to a
decision whether a prima facie case exists for initiation of formal Disciplinary Proceedings.
The Officer responsible for the decision should take care not to express, as far as possible,
any definite opinion on the merits of the final outcome of the case.

The question to be decided at this stage is not whether a Government servant is guilty or not of
an allegation. It is to be seen whether a prima facie case exists of a certain offence/misconduct/
misbehaviour/dereliction of duty. It is just to find out whether an offence has taken place and, if
s0, whether the Government servant is prima facie involved in it. If there is prima facie evidence
of commission of a criminal offence beyond reasonable doubt, initiation of criminal proceedings
is to be considered. If, on the other hand, prima facie evidence is based only on preponderance
of probability, then Departmental Proceedings may be appropriate.
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A doubt has been expressed whether departmental action can be taken only when any particular
Rule of the Conduct Rules has been violated. Itis not so. Itis not necessary that every misconduct
should be covered by breach of a Rule. Proceedings can be initiated not only for miscm_‘ldupt
but also misbehaviour which is not included in the book of Rules. It is open to take action in
respect of misconduct which falls outside the Government servant’s official functions if it reflects
on his reputation for good faith, honesty, integrity and devotion to duty.

The argument that as there is no loss to Government there is no misconduct, is not correct.
Loss of public funds is not an essential element of misconduct. The essential element is perverse
conduct or absence of good conduct. Even if the act is known to cause no loss to public funds,
misconduct or attempt to commit can exist. Both attempt and abetment of misconduct has fo
be viewed with the same seriousness. Mala fide is not a necessary element for proving
misconduct. It might be that mala fides are not always evident, but they can be inferred. Repeated
incidents also point to motive.

Past good or bad conduct of a Government servant should in no way influence action, if a clear
misconduct is made out prima facie.

INITIATION OF PROCEEDINGS

Decision to charge-sheet an officer should be taken only when full facts have been gathered
and evaluated and there is controvertible inference that a misconduct has been committed.
Once a decision has been taken that formal disciplinary proceedings should be instituted against
the Government servant under the Rules, the disciplinary authority will need to decide whether
proceedings should be taken under Rule 10 or Rule 12, i.e., for imposing a major or minor
penalty. It has to be borne in mind that the nature of disciplinary action and the quantum of
punishment are to be commensurate with the gravity of the offence alleged to have been
committed. At this stage, the seriousness of the misconduct and the character of the charged
official come into consideration. Major penalty proceedings may be appropriate in cases such
as involving gross irregularity or negligence, misuse of official position, disclosure of secret or
confidential information, false claims, i.e., where there is distinct lack of character. Cases
which involve moral turpitude or failure to maintain integrity would always justify initiation of
major penalty proceedings.

SUSPENSION

At this stage itself, the competent authority has to examine whether pending disciplinary
proceedings the official is to be placed under suspension and issue orders accordingly in the
Form prescribed.

See Chapter 2 for detailed Digest on Suspension.
APPROPRIATE DISCIPLINARY AUTHORITY IN MAJOR PENALTY PROCEEDINGS

None of the major penalties can be imposed on any person by an authority subordinate to that
by which he was appointed. Under no circumstances, the appointing autherity can delegate its
power to a subordinate authority. The underlying idea is that a Government servant is entitled to
the judgment of the authority by whom he had been appointed or of an authority superior to that
authority and that he should not be awarded any major penalty by a lower authority in whose
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judgment he may not have the same faith. The provisions will apply to dismissal or. removal,
whether in a disciplinary case, or on account of conviction of a Government servant in a Court

of Law, or on any other ground.

It is, therefore, necessary that before any action is initiated under Rule 10 with a view tg irr_lp{_)sing
any of the major penalties on an official, it should first be verified by the p-resent dismpi.mary
authority whether or not he is lower in rank than the officer who actually qppomted the? official. In
case the appointing authority is of higher rank than the present disciplinary authority t_he fgct
should be reported to the Department concerned for issue of Governor’s Orders nominating
another officer to act as the disciplinary authority in that particular case.

If, in a particular case, a Government servant was appointed by a higher authority than the one
which was competent to make appointment to the post of that Government servant, but
subsequently the power to make appointment to that post or grade was delegated to a lower
authority, it is only that higher authority, which actually appointed the Government servant in
question to the post from which he is sought to be removed or dismissed, that can exercise the
power of imposing any of the major penalties. In the case of appointments made on the basis
of selection, that authority which makes the actual appointment, and not that which made or
approved the selection, will be the competent one. If a Government servant is appointed by one
authority in a temporary capacity and is confirmed by a higher authority, the competent authority
will be the higher authority which confirmed the Government servant and not the authority
which initially appointed him.

An order imposing a major penalty passed by an authority subordinate to the appointing authority
contravenes the provisions of the Rules and, in the case of punishment of dismissal/removal,
the provisions of Article 311 (1) and hence is defective and any subsequent confirmation of
such an order by the competent authority will not validate it. In such a case, it is necessary for
the competent authority to start fresh proceedings, if the circumstances of the case so warrant.

Disciplinary authority in respect of an official is to be determined with reference to his posting
at the relevant stage of the disciplinary case and not with reference to his posting and status at
the time of commission of the offence.

There is no bar for the authority, who conducted the preliminary enquiry to function as disciplinary
authority if he happens to be so. In case the charged official makes allegation against the
discipiinary authority, he is obviously likely to be prejudiced in the case and cannot be reasonably
expected to take independent decision free from bias, and hence the punishing authority should
refrain from dealing with the case himself and should refer it to the next higher authority to
determine whether an independent enquiry officer should be appointed to enquire and report
on the allegations made against the officer or the case may be dealt with by the punishing
authority himself. If the report on the allegations against the disciplinary authority, made by the
charged official, is found to be baseless, the disciplinary authority may be asked to continue
the proceedings and if some substance is found in the allegations, the next higher authority
should deal with the case himself.

PROCEDURE FOR IMPOSING MINOR PENALTIES

On receipt of all the relevant papers connected with the preliminary enquiry, the competent
authority should take a decision whether the proceedings should be initiated for a major or a
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minor penalty. In cases in which the authority decides that proceedings should be ini.tiate_d_ for
imposing a minor penalty, the authority will inform the Government servant concerned, in writing,
of the proposal to take action against him in the form prescribed, accompanied by a stater_ngnt
of imputations of misconduct or misbehaviour for which action is proposed to be taken, glvEng
him such time as may be considered reasonable, ordinarily not exceeding ten days, for making
such representation as the Government servant may wish to make against the proposal. The
memorandum should be signed only by the disciplinary authority, except when this power has
been delegated to others constitutionally or legally.

The grounds on which it is proposed to take action should be reduced to the form of a definite
charge or charges. The charges should be clear, specific and precise. A separate charge
should be framed in respect of each separate offence. It is desirable that the charges should
not be of a petty nature or unnecessarily numerous. They should not, except where the charge
is one of inefficiency or incompetence, relate to matters which have already been the subject
of previous official enquiry and decision. Care should be taken that no expression of opinion as
to the guilt of the accused official is contained in the wording of the charge. A charge may be
framed only when there is some act in violation of the Rules in different service manuals,
Meghalaya Services (Conduct) Rules, different circulars or general letters issued.

It is, therefore, of greater importance to invariably quote that Rule or order in support of the
charge, the breach of which has constituted the charge.

The statement of allegations on which these charges are based should contain a dispassionate
and objective enumeration of the order of events, or succession of facts, or any other
corroborative material on which it is proposed to rely for bringing home the charges. Care
should be taken that no opinion, or anything that can be construed as an opinion, as to the guilt
of the official should appear therein.

Rule 12 does not provide for the accused Government servant being given the facility of
inspecting records for preparing his written statement of defence. There may, however, be
cases in which documentary evidence provides the main grounds for the action proposed to
be taken. The denial of access to records in such cases may handicap the Government servant
in preparing his representation. Requests for inspection of records in such cases has to be
considered by the disciplinary authority on merits.

After taking into consideration the representation of the Government servant or without it, if no
such representation is received from him by the date specified, the disciplinary authority will
proceed, after taking into account such evidence as it may think fit, to record its findings on
each imputation of misconduct or misbehaviour. If, as a result of its examination of the case
and after taking the representation made by the Government servant into account, the disciplinary
authority is satisfied that the allegations have not been proved, the Government servant may
be exonerated. An intimation of such exoneration has to be sent to the Government servant in
writing. In case the disciplinary authority is of the opinion that the allegations against the
Government servant stand substantiated, it may proceed to impose upon him any of the minor
penalties specified in Rule 7 which it is competent to impose.

Under Rule 12 (1) (b) the disciplinary authority may, if it thinks fit, in the circumstances of any
particular case, decide that an enquiry should be held in the manner laid down in sub-Rules (3)
to (23) of Rule 10, all the formalities beginning with framing of articles of charge, statement of
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imputation, etc., will have to be gone through. For example, in a case in which the Government
servant desires to be heard in person or has requested for access to records, or where the
disciplinary authority considers it necessary to have the evidence of a num_ber of witnesses lfor
substantiating the allegations, the disciplinary authority may consider holding such an epql.ury.
In such cases, the procedure to be followed will be the same as prescribed for an enquiry into
a case in which a major penalty is proposed to be imposed.

Under Rule 12 (2) if in a case after considering the representation made by the Governmerjt
servant it is proposed to withhold increments of pay and such withholding of incremc?:nts is
likely to affect adversely the amount of pension payable to the Government servant, or to withhold
increments of pay for a period exceeding three years, or to withhold increments of pay with
cumulative effect for any period, the enquiry has to be held before making any order imposing
on the Government servant any such penalty. Separate form has been prescribed for initiation
of further proceedings.

When the intention is to issue a fresh charge-sheet later, the order canceiling the original one,
or dropping the proceedings, should be carefully worded so as to mention the reasons for such
an action and indicating the intention of issuing a subsequent charge-sheet appropriate to the
nature of charges.

PROCEDURE FOR IMPOSING MAJOR PENALTIES

Under Clause (2) of Article 311 no person shall be dismissed or removed or reduced in rank
except after an inquiry in which he has been informed of the charges against him and given a
reasonable opportunity of being heard in respect of those charges.

As soon as a decision has been taken by the competent authority to start disciplinary proceedings
for a major penalty, that authority wili draw up, on the basis of the material gathered during the
preliminary investigation, the charge-sheet in the form prescribed, duly accompanied by a
statement of articles of charge, statement of imputations of misconduct or misbehaviour in
support of the articles of charge, list of documents with which the articles of charge framed are
proposed to be sustained and list of withesses by whom the articles of charge framed are
proposed to be sustained. The memorandum should be signed by the disciplinary authority,
except when this power has been delegated constitutionally or legally.

A charge may be described as the essence of an allegation setting out the nature of the
accusation in general terms, such as negligence in the performance of official duties,
inefficiency, breach of conduct Rule, etc. The articles of charge should be framed with great
care. Each charge should be expressed in clear and precise terms and should not be vague.

The following guidelines will be helpful in framing a charge-sheet :—

(a) A separate charge should be framed in respect of each separate transaction/event or a
series of related transactions/events amounting to misconduct/misbehaviour.

(b) If the transaction/event amounts to more than one type of misconduct then all the
misconducts should be mentioned.

(c) If a transaction/event shows that the Government servant must be guilty of one, or the
other, of misconducts depending on one or the other set of circumstances, then the
charge can be in the alternative.

61



-"‘;“w ——

(d) Multiplication or splitting up of charges on the basis of the same allegation is to be avoided.

(e) The articles of charge should first give plain facts and then mention the nature of
misconduct/misbehaviour.

(f) The wording of the charge should not appear to be an expression of opinion as to the guilt
of the accused. Any statement which smacks of expression of opinion and Idraws some
positive conclusions against the Government servant should be strictly avoided.

(@) A charge should notrelate to a matter which had already been the subject-matter of an
inquiry resulting in conviction/punishment/acquittal/exoneration, unless it is based on
benefit of doubt or on technical consideration.

(h) A charge should not refer to the report on preliminary investigation.

(i) Thereis no bar to include all charges of violation of departmental Rules as well as criminal
offences which can be taken up departmentally, e.g., misappropriation of Government
money, defalcation and theft of departmental materials, etc. In the case of departmental
proceedings, reference to various clauses of the Indian Penal Code should be avoided.
The proceedings should be based on the failure to observe departmental Rules and
regulations. For instance, in the case of theft of a registered or insured article, the charge
against an employee may not be theft of that article but failure to account for the article
entrusted to him.

() Al the data, figures, dates, etc., included in the imputation should be carefully checked
before the issue of the charge-sheet as a lot of difficulties crop up when some clerical
error in these figures or dates later on comes to notice.

Rule 3A(3)(1) of the Meghalaya Services (Conduct) Rules, 2019, provides that a Government
servant shall at all times maintain absolute integrity and devotion to duty and do nothing
unbecoming of a Government servant. This Rule serves the specific purpose of converting
acts of misconduct not covered by other specific provisions of the Rules. It is therefore,
necessary to satisfy, in the first instance, whether the alleged acts of misconduct do not attract
the provisions of any specific Rule before taking recourse to 3A(3)(1) ibid. Where action is
taken under 3A(3)(1) particularly on grounds of unbecoming conduct, special care should be
taken to eliminate cases of a trivial nature and to ensure that disciplinary proceedings under
3A(3)(1) are not initiated on grounds which are unjustified.

The statement of imputation should give a full and precise recitation of the specific and relevant
acts of commission or omission on the part of the Government servant in support of each
charge, including any admission or confession made by the Government servant, and any
other circumstances which it is proposed to take into consideration. In particular, in cases of
misconduct/misbehaviour, it should mention the conduct/behaviour expected or the Rule
violated. It should be precise and factual. In particular, it would be improper to call an Investigating
Officer’s report a statement of imputations. While drafting the statement of imputations it would
not be proper to mention the defence given at the preliminary investigation and enter into a
discussion of the merits of the case. Wording of the imputations should, however, be clear
enough to justify the imputations in spite of the likely version of the delinquent. It shouid be
drafted in the third person and in the past tense.
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1,

12.

13.

10.

The list of witnesses should contain the names of those witnesses who will be able to give
positive evidence to substantiate the allegations. All material particulars given in the al!egatior.ls,
such as dates, names, figures, totals of amounts, etc., should be carefully checked., with
reference to the original documents and records, before such documents are included in the
list of documents. In case, there are no documents or witnesses, NIL statements should be

appended as Annexures-lll and IV to the charge-sheet.

When disciplinary proceedings are initiated on the complaint of a private party, the_re should n_ot
normally be any necessity to indicate the name of the complainant unless he is a material
witness in the case. When, however, proceedings are initiated on the basis of the evidence
collected after making investigations into the complaint, there should not be any necessity to
indicate the name of the complainant or the fact that the investigations were started as a resuilt
of the particular complaint.

The charge-sheet, together with its enclosures, should be served in person, if he is on duty,
and his acknowledgement taken, or sent by registered post, acknowledgement due. If the
Government servant evades acceptance of the charge-sheet and/or refuses to accept the
registered cover containing the same, the charge-sheet will be deemed to have been duly
delivered on him as refusal of a registered letter normally tantamounts to proper service of its
contents. If it is not possible to trace the Government servant and serve the charges on him,
the disciplinary authority may take recourse to Rule 15 (ii) and finalize the proceedings after
dispensing with the inquiry on the ground that it is not reasonably practicable to hold one.

Rule 10 (4) is not intended for submission of any elaborate statement of defence but only to
give an opportunity to the Government servant to admit or deny his guilt. For admitting or
denying the charges, no inspection of documents is necessary. Hence the Rules do not provide
for inspection of documents by the accused official for the submission of his written statement
at this stage. As a measure to cut down delay in the disposal of disciplinary case, copies of
statements of witnesses cited be supplied to the Government servant along with the charge-
sheet, wherever possible.

If the delinquent in reply to the charge-sheet tenders an unconditional, unqualified and unreserved
apology and thus owns his guilt, it implies that he is admitting the charges and is begging to be
excused. Such an unconditional apology can be easily distinguishable from one in which the
delinquent, while politely denying the charges, begs for pardon. The admission should, however,
be expressed in writing. It is not sufficient to say that it is implied in his statement. It has been
held that while one may not adopt the concept of confession as construed under the Criminal
Law for purposes of departmental enquiry, the statement to be utilized as confession must, at
any rate, admit the material facts on the basis of which an inference about the guilt of the
person making the statement could be drawn in unambiguous terms.

If, in the written statement of defence, all the charges are admitted by the Government servant,
the disciplinary authority may take such evidence as it may think fit, record its findings on each
charge and take further action on the findings in the manner prescribed in Rule 11.

If the disciplinary authority finds that any or all of the charges have not been admitted by the
Government servant in his written defence, or if no written statement of defence is received by
him by the specified date, the disciplinary authority may itself inquire into such charges as are
not admitted, or appoint an Inquiry Officer to inquire into the truth of the charges. Unless
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14.

15.

16.

17.

18.

19,

unavoidable, under special circumstances, the Disciplinary Authority should refrain from being
the Inquiry Officer.

While appointing a separate Inquiry Officer, the following points are to be bo.rne in mind. In
making a selection, the disciplinary authority should pay due regard to the selrlousness of the
alleged offence and also to the status of the accused officer. Mere knowledge ina general wgy
about an incident does not debar a person from functioning as an Inquiry Officer, as guch prior
knowledge cannot be presumed to bias him. But, if an officer who detects the mlscqn_dupt
holds the enquiry, he may be said to have prejudged the issue. Similarly, where the official is
the complainant himself, and also the principal witness, he can be said to be biased. In fairness
to the accused officer, as well as to the Inquiry Officer, the enquiry should not be entrusted to
an officer who held the preliminary enquiry and expressed a definite opinion on the allegations,
especially, where such opinion is adverse to the accused, or to an officer directly subordinate
to him. It has been held desirable that only disinterested officers are appointed as Inquiry Officers.
There is no bar to the immediate superior officer holding an inquiry but, as a rule, the person
who undertakes this task should not be suspected of any prejudice or bias in such cases. The
inquiry should be conducted by an officer who is sufficiently senior to the officer whose conduct
is being inquired into, as inquiry by a junior officer cannot command confidence which it deserves.

According to the existing instructions, an application can be moved by a Government servant
against the appointment of a particular Inquiry Officer on grounds of bias. This should obviously
be done at the earliest stage, i.e., soon after the appointment of the Inquiry Officer and not after
the proceedings have commenced and reached an advanced stage, unless there are compelling
grounds. If any application is moved, the proceedings should be stayed and the application
referred, along with the relevant material, to the appropriate reviewing authority for consideration,
on merits, on the facts and circumstances brought out alleging bias on the part of the Inquiry
Officer and passing appropriate orders thereon.

If an Inquiry Officer is changed in the middle of a case or if a case, is transferred to another
Inquiry Officer, then it is within the discretion of the Inquiry Officer to hear the case de novo, or
from the stage which it had reached, keeping in mind the fact that the charged officer must
receive fair and just treatment consistent with avoidable waste of time.

Inquiry proceedings should not be stayed, except under orders of a Court of competent
jurisdiction, or under the written orders of the disciplinary authority, or when an application is
made, as referred to in Paragraph 15 above.

The disciplinary authority, at this stage, may also nominate a Presenting Officer who would
present, on its behalf, the case in support of the articles of charge. Ordinarily, a Government
servant belonging to the departmental set up who is conversant with the case will be appointed
as the Presenting Officer. In cases involving complicated points of law, where it may be
considered desirable, a legal practitioner may be appointed to present the case on behalf of the
disciplinary authority. In cases in which the initiation of disciplinary action is the result of
investigation made by the Special Police Establishment, there is no objection to an official of
that Establishment being nominated as the Presenting Officer.

Under the Rules, the accused officer has also the right to take the assistance of another
Government servant, or one under suspension, or a retired Government servant, to present
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the case on his behalf. The term “another Government servant” has to be interpreted liberally
to include all Government servants as defined in Rule 2 (f) of the Meghalaya Civil Serviqes
(Discipline and Appeal) Rules. The retired Government servant should have retired from service
under the State Government. The restrictions placed in this regard in respect of employees in

service and retired employees are-

(i) The assisting Government servant should be from the headquarters s_tationlof the
Government servant, or at the place where the inquiry is held. If the Inquiry Officer so
permits, having regard to the circumstances of the case, the assisting Government servant
may be from any other station.

(i) The assisting Government servant should not have three cases on hand in which he has
to give assistance, while the retired Government servant, five cases.

For this purpose, the accused officer is not required to take prior permission of the disciplinary
authority. He need send only an intimation to this effect to the disciplinary authority. It is, however,
necessary for the Government servant nominated to assist the accused officer to obtain the
permission of the former’s controlling authority to absent himself from office in order to assist
the accused Government servant during the enquiry. If, for any compelling reasons, it is not
practicable for the controlling authority of the assisting Government servant to relieve him without
undue delay, or without serious detriment to the public interest, to present the case of the
delinquent official, he should inform the Inquiry Officer about it with reasons for being
communicated to the accused official well in time, so that the accused official could choose
any other Government servant to assist him. In other words, the Rules do not vest any discretion
in the disciplinary authority in regard to the nomination of a Government servant to present the
case of the delinquent official.

The following points should be kept in view by the Disciplinary Authority while considering the
request of the charged official to nominate a serving/retired Government servant to assist him

()  The Government servant should be permitted to have the assistance of a legal practitioner
if the Presenting Officer appointed by the Disciplinary Authority is a legal practitioner or a
Public Prosecutor or Prosecuting Officer of the CBI or a- Government Law Officer (such
as Legal Adviser).

The above condition would apply if the retired Government servant is also a legal practitioner.

(i)  Although no guidelines exist for permitting nomination of a legal practitioner by the charged
official, in a case where the Presenting Officer appointed by the Disciplinary Authority is
not a legal practitioner, the discretion should be used in favour of the delinquent official
and he should be allowed to engage lawyers as a part of reasonable opportunity, if the
facts and the mass of evidence are very complicated and a layman will be at sea to
understand the implications thereof and prepare a proper defence.

The decision to allow the assistance of a legal practitioner to the accused official has to be
taken on the merit of the case in an impartial manner.

It should be ensured that any order refusing to allow the engagement of a legal practitioner
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should specifically state that the circumstances of the case do not warrant such an appointment.

RULE 14 INQUIRY

To enable the Inquiry Officer to hold the enquiry, the Disciplinary Authority is relquired to send
copies of the documents as indicated in Sub-rule (6) of Rule 10, to him. . The original docume!'lts
should normally be available with the Presenting Officer and only if there is no Presenting
Officer should these be sent to the Inq uiry Officer.

On receipt of the documents, the Inquiry Officer will send a notice to the charged officer asking
him -

(a) to present himself for a preliminary hearing at the appointed place on a date and time,
within ten days; and

(b) to intimate the name of his defence assistant.

Normally, the venue of the enquiry should be where documents and witnesses are readily
available: butthe Inquiry Authority is free to fix any other venue according to the requirements
of the case and convenience of the parties, from time to time.

At the preliminary hearing, the charged officer will be required io state categorically whether he
pleads guilty to any of the articles of charge and if he has any defence to make. If he pleads
unequivocally guilty, the Inquiry Officer will proceed to record his findings. If the charged officer
refuses or omits to plead or pleads not gilty, the Inquiry Officer will start the formal enquiry. If
the charged officer fails to appear at the preliminary hearing, the inquiry Officer may fix the
dates and the piace for regular hearing and send intimation under, acknowledgement due, 10
reach him in good time.

The Inquiry Officer will also record an order that the charged officer may for the purpose of
preparing his defence {a) inspect, within five days, documents, a list of which was sent to him
with the charges; (b) submit a list of witnesses to be examined on his behalf with their addresses
indicating what issues they will help in clarifying; and (c) submit a list of additional documents
which he wishes to have access to, indicating the relevance of the documents to the presentation
of his case. If the charged officer fails to indicate and convince the Inquiry Officer about the
issues to which the deposition of his witnesses and the production of additional documents are
relevant, the Inquiry Officer may reject the request for examining the witnesses or requisitioning
the documents. If, however, he finds that the witnesses are relevant, they will be examined.

There are two types of documents to which a Government servant, involved in departmental
enquiries, may have a right of access in defending himself. In the first category are included the
documents on which the disciplinary authority relies and intended to prove the charges, viz.,
those in Annexure-lil to the charge-sheet. In the second category fall the documents which,
even though not relied upon by the disciplinary authority, are nevertheless required by the
Government servant for preparing his defence and defending himself. While the right of access
to the first category of documents is complete, it is not unlimited in the case of the latter category.
If the documents are relevant, the Inquiry Officer will arrange to have them requisitioned to be
shown to the charged officer. If not relevant, he may in writing refuse to requisition such
documents. The question of relevancy should be looked at from the point of view of the defence
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and if there is any possible line of defence to which the document may, in some way, b.e
relevant, though the relevance is not clear to the disciplinary authority at the tirr_:e the requgst is
made, the request for access should not be rejected. Even when the Inquiry Officer has dgmded
to call for documents for making them available to the charged officer, the authority having the
custody of possession of the documents may, if it is satisfied, for reasons to bg recorded, that
the production of such documents would be against public interest or security of the Stalat'e,
inform the Inquiry Officer accordingly. Though it is open to the Government. to deny ac.cgss, if in
its opinion such records are not relevant to the case, or it is not desirable in the public mtgrest
to allow such access, the power to refuse access to official records should be very sparingly
exercised. In every case, where it is decided to refuse access to any official document, the
reasons for refusal should be cogent and substantial and should invariably be recorded in
writing. The guiding principle is that the power to access to any document must be exercised
in such a way which does not prevent the delinquent from defending himself adequately and
does not cause him any prejudice.

It has been held that under the existing framework of the Rules, no authority other than the
Head of the Department can be said to have the custody or the possession of documents of
the Department, though such custody or possession may be ‘constructive’. In the
circumstances, a subordinate authority is not competent to claim privilege in respect of the
requisitioned documents. The authority concerned should transmit the requisition to the Head
of the Department for his decision and communicate the same to the Inquiring Authority as
soon as possible. Privilege for not producing documents can be claimed only by the Head of
the Department. Hence, whenever it is felt that a document is confidential and it is considered
that it will be prejudicial in the interest of the State to produce the same in a departmental
proceedings, the case should be referred to the Department concerned.

The following documents should not be summoned : -
(a) Report of preliminary inquiry/investigation.
(b) File dealing with the disciplinary case against the Government servant.

Itis not ordinarily necessary to supply copies of the various documents and it would be sufficient
if the Government servant is given such access as is permitted under the Rules and instructions.
Supply of copies of previous statements of witnesses is, however, necessary in view of the
provision in Note below Rule 14 (11). Copies of the previous statements of all witnesses who
are to be examined during the enquiry are to be made available to the charged officer well in
time, where asked for, i.e., three clear days before the examination of the witnesses, if not
supplied along with the charge-sheet.

On the date and at the time fixed for the inspection of documents, the charged officer will be
given facilities to see them. The inspection will be in the presence of an officer deputed for the
purpose and it should be ensured that the documents are not tampered with during the course
of inspection. The charged officer may keep notes or extracts, but will not be allowed to take
photostat copies. The Inquiry Officer may, however, arrange to supply photostat copy, in case
he decides that authenticity of any documents is in doubt.

During the enquiry, the Presenting Officer will produce all documentary evidence and also
have his witnesses examined. Normally, the Presenting Officer should himself ensure that his
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witnesses are present. He may, in appropriate cases, have summons issued by the Inquiry
Officer through registered post, acknowledgement due. If any person is sumrponed in his
official capacity, the notice should be served through the controiling authority. Notice to pr!yate
witnesses may be sent direct to them or through the Presenting Officer or the charged ofﬁt}er,
as the case may be. A Government servant cannot refuse to be a witness in an enquiry against
another Government servant. Non-compliance to summons can be treated as conduct
unbecoming of the pubiic servant, rendering himseif liable for disciplinary action.

Examination of witnesses, departmental as well as defence, and recording of evidence, is the
important stage in the inquiry proceedings. Personal hearing enables the Inquiry Officer to
watch the demeanour of the witnesses. Examination of witness will be in three parts—
examination-in-chief, cross-examination and re-examination. The cross-examination of
witnesses produced in support of charges against a Government servantis the most powerful
weapon in his hands and is also a very valuable right. It has been held that this right is a
safeguard implicit in Article 311 (2) of the Constitution.

Although the Rules of evidence contained in the Evidence Act are not applicable to departmental
proceedings, in the absence of any explanation given to the term “cross-examination” in the
departmental Rules and instructions, it has been held that it should ordinarily bear the same
meaning as it has in the Evidence Act, “unless any part of such meaning can be shown to be
artificial and not warranted by the Rules of natural justice”. Though leading questions (i.e., any
question suggesting the answer which the person putting it wishes or expects to receive, is
called a leading question) are permissibie in cross-examination, they cannot be put in
examination-in-chief or in re-examination. Further, the scope of cross-examination is unlimited
and need not be confined fo the testimony of the witness in the chief examination. They may
cover the entire field of defence. They must, however, be relevant to the facts of the case or
relate to the credibility of the witness or the evidence given by him.

On the contrary, the re-examination which comes after cross-examination should be confirmed
only to the matters arising out of the cross-examination. The witness cannot be examined on
any new fact, except with the permission of the Inquiry Officer and when such a permission is
granted, the delinquent will automatically have a right of further cross-examination on the points
newly brought out. At the end of examination of each witness, the Inquiry Officer may also put
such questions as he thinks fit.

Adrnitted documents and facts can be taken note of straightaway. Earlier written statement, if
any, given by a witness may be read out to him and he may be specifically questioned whether
he admits the same or not. If he does so, the statement may be marked as an exhibit and the
charged officer asked to proceed with cross-examination. If the witness does not admit the
statement in full, then his statement has to be recorded from the very beginning. The Presenting
Officer should produce documents, which are disputed, through witnesses. The witnesses
should be examined in such a way as to bring out the case in a logical and understandabie
manner. He will examine the witnesses without putting leading questions.

After the examination is over, the witnesses may be cross- examined by the charged officer or
his defence assistant. This cross-examination is generally utilized to bring out facts which
have not come out in the examination, to remove any discrepancies or to prove the reliability or
otherwise of the witnesses. It is the duty of the Inquiry Officer to see that witnesses understand
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the question properly before answering it and to protect them against unfair treatment. He
should disaliow questions if considered irrelevant, oppressive or verbose.

General reputation or conduct of a witness should not be allowed to be the subject-matter of
examination or cross-examination; but certified copies of conviction to the credit of a witness
may be entertained which reflect on the veracity of the witness.

After the cross-examination, the Presenting Officer can re-examine his witnesses on any points
on which he has been cross-examined, but not on any new matter, uniess specifically allowed
by the Inquiry Officer. In such a case, the charged officer will have the right to further cross-
examine the witness.

At the discretion of the Inquiry Officer, and before the close of the case on behalf of the
Disciplinary Authority, the Presenting Officer may produce new evidence not included in the
original lists supplied to the accused officer, only when there is an inherent lacuna or defect in
the evidence which has been produced originally. New evidence shall not be permitted, or
called for, or any witnesses shall not be recalled to fill up any gap in the evidence. Similarly, the
Inquiry Officer may himself call for new evidence or recall and re-examine any witnesses.

After the witnesses on behalf of the Disciplinary Authority have been examined, the accused
officer will be required to state his defence oraily or in writing. He is entitled to produce evidence
in support of his defence by examining himself, if need be and any witness to be produced by
him. The charged officer or his defence assistant will proceed to examine his witnesses, who
will then be cross-examined by the Presenting Officer and, if necessary, re-examined again.
Though the charged officer cannot be forced tfo give evidence, if he offers himself as his own
witness, he can be examined by the defence assistant and cross-examined by the Presenting
Officer.

On conclusion of the Government servant’s case the Inquiry Officer may generally question
him on the circumstances appearing against him in the evidence, for the purpose of enabling
the Government servant to explain any circumstances appearing in the evidence against him.
Thereafter, the Presenting Officer, as well as the accused officer, have the opportunity to state
their respective cases orally or to file written briefs, if they so desire. Normally the Inquiry
Officer has to hear the arguments that may be advanced by the parties after their evidence has
been ciosed. He can, however, on his own or on the desire of the parties, take written briefs. If
he does so, he shouid first take the brief from the Presenting Officer, supply a copy of the same
to the Government servant and take the reply brief of the latter,

The entire proceedings conducted by the Inquiry Officer should be reduced to writing. The
record should include the names of all those present on each hearing. The Inquiry Officer
should invariably record a note on the very day stating the gist of the request or representation
made by the Presenting Officer or the Government servant and the orders passed thereon.
Such notes should form part of the record of the inquiry. The depositions of each witness is to
be taken down on a separate sheet of paper at the head of which will be entered the number of
the case, the name of the witness and information as to his age, parentage and calling, etc., to
identify him. The depositions will generally be recorded as narration, but on certain points it
may be necessary to record the questions and answers verbatim. As evidence of each witness
is completed, the Inquiry Officer will read the depositions, as typed or written, to the witness in
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the presence of the Government servant. Verbal mistakes or mistake_,s comr.nitted in typing in
the depositions, if any, will be corrected in their presence. However, if the wa'_cness deqaes the
correctness of any part of the record, the Inquiry Officer may, instead of correcting the ewdgme,
record the objection of the witness. The depositions of the witnesses are to be cqunterggned
at every page by the witnesses concerned, the Government servant and the Inquiry Officer 50
that the validity of the proceedings are not questioned by any one at a later date. Thg Inquiry
Officer will record and sign the following certificate at the end of deposition of each witness . -

“Read over to the witness in the presence of the Government servant and admitted as correct/
objection of witness recorded.”

If any witness refuses to sign the deposition, the Inquiry Officer will record this fact and append
his signature. If a witness deposes in a language other than English, but the deposition is
recorded in English, a translation in the language in which the witness deposed should be read
to him by the Inquiry Officer, who will record a certificate that the deposition was translated and
explained to the witness in the language in which it was deposed.

Copies of statements of witnesses recorded from day-to-day should be furnished to the
Government servant and to the Presenting Officer each day at the close of the day’s proceedings
and acquittance obtained.

The Inquiry Officer will maintain a daily order-sheet to record in brief the business transacted
on each day of hearing. Requests and representations made by their party should also be
recorded and disposed of in the sheet. In particular the following peints should find mention in
the order-sheet: -

(@) The additional documents and the witnesses asked for by the charged officer in his
defence.

(b) The additional documents and defence witnesses permitted.
(c) Reasons for disallowing the remaining documents and witnesses.

(d) Whether the additional documents permitted as relevant were made available for
inspection and were inspected by the charged officer.

(e) If the authority having custody of any such document does not consent to its production,
the fact of such refusal.

Though the provisions of the Indian Evidence Act and the Criminal Procedure Code are not
applicable to departmental inquiries, yet as these provisions are based on principles of natural
justice, they should be followed in the conduct of the departmental proceedings, though not as
meticulously as in the Courts of Law. The Inquiry Officer will afford reasonable opportunity to
both sides to present their respective cases to their satisfaction.

EX PARTE INQUIRY

If the charged officer does not submit his written defence within the time specified, or does not
appear before the Inquiry Officer, or otherwise fails or refuses to comply with the provision of
the Rules, the Inquiry Officer may hold the inquiry ex parte, recording reasons for doing so. For
conduct of ex parte proceedings see instructions contained in Instruction (6) under Rule 10.
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Ex parte proceedings, however, do notmean thatfindings should be given Witholut investigation.
Inquiry is still necessary, although it would be in the absence of the charged officer. It has to be
borne in mind that the Inquiry Officer’s job is not at all affected by the absence of the charged
officer. He is charged with the scrutiny of the evidence, both verbal and recorded, and then
come to a finding respecting each article of charge. The only difference is that the employfee
has denied himself the opportunity of cross-examining the prosecution witnesses and pr.oducfmg
and examining his own witnesses. The absence of the charged officer dces make it a little
complicated for the Inquiry Officer to come to a conclusion in the absence of the explanation of
the charged officer. The Inquiry Officer has to examine the records and witnesses (o enable
him to come to a valid conclusion as to the culpability of the charged officer based on the
evidence led before him. If the Inquiry Officer has done all this, the charged officer cannot later
on plead that he was not given reasonable opportunity. Even in ex parte enquiry, the Inquiry
Officer has to fix a date of hearing and intimate the same to the defendant. If he absents
himself from the inquiry at one stage, it does not take away his right to attend the inquiry at any
other subsequent stage. The charged officer should be allowed to participate in the inquiry at
any stage he likes. However, if he does, the ground already covered will not be repeated. All that
the Inquiry Officer has to ensure is that he comes to a finding solely on the basis of evidence,
both oral and documentary, produced before him.

REPORT OF THE INQUIRY OFFICER

An oral inquiry is held to ascertain the truth or otherwise of the allegations and is intended to
serve as the basis on which the disciplinary authority has to take a decision as to whether or
not the imposition of any penalty on the Government servant is called for. The findings of the
Inquiry Officer must be based on evidence adduced during the enquiry. The assessment of
documentary evidence may not present much difficulty. As regards evaluation of oral testimony,
the evidence has to be taken and weighed together, including not only what was said and who
said it, but also when and in what circumstances it was said, and aiso whether what was said
and done by all concerned was consistent with the normal probabilities of human behaviour.
The Inquiry Officer who actually records the oral testimony is in the best position to observe the
demeanour of a witness and to form a judgment as to his credibility. Where necessary, he
should record the demeanour of the witness and discuss the same in his report. Taking into
consideration all the circumstances and facts, the Inquiry Officer, as a rational and prudent
man, has to draw inferences and to record his reasoned conclusion as to whether the charges
are proved or not.

After the conclusion of the inquiry, the Inquiry Cfficer should draw up a report as provided in
Rule 10 (23) (i) and forward the same, where it is not the disciplinary authority, to the disciplinary
authority, together with the records of inquiry constituting the documents prescribed in Rule 10
(23) (ii).

The report of the Inquiry Officer should contain -

(i)  Anintroductory para, indicating appointment of Inquiry Officer and the dates of hearing.
(i) Charges that were framed.

(iii) Charges that were admitted or dropped or not pressed.

(iv) Charges actually inquired into.
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(v) Brief statement of the case of disciplinary authority in respect of the charges enquired
into.

(vi) Brief statement of facts and documents admitted,
(vii) Points for determination or issues to be decided.
(viii) Brief statement of the case of the Government servant,
(ix) Assessment of evidence in respect of each point,
(x) Finding on each charge.
Along with the report, the Inquiry Officer should send a folder containing the following : -
(a) List of exhibits produced by the Presenting Officer.
(b) List of exhibits produced by the Government servant.
(c) List of prosecution witnesses.
(d) List of defence witnesses.
(e) A folder containing deposition of witnesses in the order in which they were examined.
(f) Afolder containing daily order-sheets.
(g) Afolder containing written statement of defence,
(h) Written briefs of both sides.

(i) Applications, if any, filed during the course of inquiry and orders passed thereon, as
also orders passed on oral requests made during the inquiry.

The Inquiry Officer should take particular care while giving his findings on the charges to see
that no part of the evidence, which the accused Government servant was not given an opportunity
to refute, examine or rebut, has been relied on against him. No material from personal knowledge
of the Inquiry Officer bearing on the facts of the case, which has not appeared either in the
articles of charge or the statement of allegations or in the evidence adduced at the enquiry and
against which the accused Government servant has had an opportunity to defend himself,
should be imported into the case.

The Inquiry Officer should give definite findings on the articles of charge individually. Where a
particular charge, as such is not established, but part of the allegation referred to in the statement
of imputations, is established the Inquiry Officer should specifically bring this point out. If, in the
opinion of the Inquiry Officer, the proceedings of the inquiry establish an article of charge different
from original articles of charge, he may not record his findings on such article of charge unless
the Government servant has either admitted the facts on which such article of charge is based,
or has had a reasonable opportunity, during the course of the enquiry of defending himself
against such article of charge.

The standard of proof required in a departmental enquiry differs materially from the standard of
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proof required in a criminal trial. The Supreme Court has held that standard of proof required in
a disciplinary case is that of preponderance of probability and not proof beyond reasonable

doubt.

An Inquiry Officer should not start assuming the correctness of the imputations/charges qr the
defence version. His first duty is to study and understand the Department’s case and the
defence version thoroughly. He should endeavour to reconstruct the conduct expected of the
charged officer. He must ascertain all the details of the event or transaction and relevant
circumstances attending on them. He must probe into what has happened, where and when.
He must know who has done what and what he ought to have done. He should ascertain what
was the role assigned to the charged officer, specifically in relation to the charge, what was
expected of him and what he actuaily did or omitied to do. He should conclude whether and
which of the imputations/charges are proved.

He should then judge whether the charged officer, within his knowledge and experience, behaved
with due care and attention, reasonably and honestly, whether he violated the law, Rules and
procedures he was expected to follow, whether he knew or ought to have known the propriety
and results of his acts. In other words, whether he behaved as a prudent man would have
expected to do. He should not be allowed to plead that he viclated the procedure in the interest
of service. Rules and procedures are laid down in the interest of the public by the persons
whose responsibility it is to do so. The charged officer is supposed to follow them. If he has any
ideas about better Rules and procedures, it is open to him to propose amendments and not to
break them until then.

The word mala fides should be used with great caution. Mala fides is irrelevant in proving a
misconduct as it is not a necessary element of it; however, its presence aggravates the
seriousness of the misconduct. Every act of a public servant is expected to be honest, bona
fide and reasonable and it is for him to dispel any doubt. An act is not honest when it is not just
and fair or when it causes wrongful gain or wrongful loss. It is not bona fide when it is committed
without due care and attention. It is not reasonable when a fair and prudent person would not
doit.

Mala fides need not be proved, if the act itself speaks. In other cases, mala fides will have to be
judged from the circumstances of each transaction, or event, powers and responsibility vested
in each officer and finally what a prudent and rational person would do in those circumstances
and with those powers and responsibilities.

It is sometimes argued that even if a clear misconduct is made out prima facie, no action
should be taken against the public servant because he had an unblemished record till the
commission of the offence. This is not correct. It is to be borne in mind that past good or bad
conduct should not influence the decision about the present misconduct. This may be left out
to be taken into consideration, if necessary, while awarding penalty.

FINDINGS OF THE DISCIPLINARY AUTHORITY

The report of the Inquiring Authority is only an enabling document which helps the Disciplinary
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Authority in formulating his opinion and is intended to assist the Disciplinary Authority in coming
to a conclusion about the guilt of the Government servant. Its findings are not binding on the
Disciplinary Authority, who can disagree with them and come to its own conclusions on the
basis of its own assessment of the evidence forming part of the record of the enquiry.

The Disciplinary Authority should examine carefully and dispassionately the Inquiring Authority’s
report and the record of the enquiry and, after satisfying itself that the GO\{ernnjent servant
has been given a reasonable opportunity to defend himself, will record its findings in respgct of
each article of charge saying whether, in its opinion, it stands proved or not. If the Disciplinary
Authority disagrees with the findings of the Inquiring Authority on any article of charge, while
recording its own findings, it should also record reasons for its disagreement, but not so when
he agrees.

In the light of recent judicial pronouncements, it has been decided that in all cases where an
inguiry has been held, the Disciplinary Authority, if it is different from the Inquiry Authority, before
taking a suitable decision and making the final order, forward a copy of the inquiry report to the
Government servant together with its own tentative reasons for disagreement, if any, with the
findings of inquiring Authority on any article of charge so as to enable him to make any
representation/submission in writing within fifteen days.

Having regard to its own findings on the articles of charge, and on consideration of the written
submission of the Government servant, if the Disciplinary Authority is of the opinion that the
articles of charge have not been proved and that the Government servant should be exonerated,
it will make an order to that effect and communicate it to the Government servant together with
a copy of the report of the Inquiring Authority, its own findings on it and brief reasons for its
disagreement, if any, with the findings of the Inquiring Authority.

PASSING OF FINAL ORDER

if the Disciplinary Authority is of the opinion that any of the minor penalties should be imposed
on the Government servani, orders can be passed straightaway. The higher Disciplinary
Authority himself who instituted the disciplinary proceedings should pass the order, without
passing on the matter to the lower Disciplinary Authority who may be competent to impose a
minor penalty. In the case of a Government servant whose services have been borrowed by
one Department from another Department or from a State Government or an authority
subordinate thereto or a local or other authority, the Disciplinary Authority will make an order
imposing a minor penaity after consultation with the lending authority. In the event of a difference
of opinion between the borrowing and lending authorities, the services of the Government servant
should be replaced at the disposal of the lending authority.

If the Disciplinary Authority is of the opinion that any of the major penalties should be imposed
on the Government servant, it is not necessary to give the Government servant any opportunity
of making representation on the penalty proposed to be imposed. An order imposing such
penalty can be passed straightaway. However, consultation of the Commission is required to
be obtained, wherever such consultation is prescribed.

Warning, admonition, reprimand, caution, displeasure and premature retirement under FR 57
(b) are not formal punishments under Meghalaya Civii Services (Discipline and Appeal)
Rules and hence should not be administered/awarded.
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Where it is considered, after the conclusion of disciplinary proceedings that the officer concerned
shouid be punished, the Disciplinary Authority should award the penalty of “censure” at least. If
the intention of the Disciplinary Authority is notto award a penalty of “censure”, then no recordable
warning should be awarded.

Past good or bad conduct of a Government servant can be taken into consideratipn while
awarding penalty. It should, however, be noted that if the previous bad record, purjlshment,
etc., is proposed to be taken into account in determining the quantum of penaity to be imposed,
it should be made a specific charge in the charge-sheet itself. Any mention of the past bad
record in the order of penalty, unwittingly, or in @ routine manner, when this had not been
menticned in the charge-sheet, would vitiate the proceedings and so shouid be scrupulously
avoided.

It has been held that disciplinary proceedings are quasi-judiciai in nature and as such, it is
necessary that orders in such proceedings are issued only by the Competent Authorities who
have been specified as Disciplinary Authorities under the Rules and the orders issued by such
authorities should have the attributes of a judicial order. As such, recording of reasons in support
of the decision is obligatory as it ensures that the decisicn is reached according to law and is
not a resuit of caprice, whim or fancy or reached on ground of policy or expediency. Reasons
are the links between the materials on which conclusion is based and the actual conclusion.
They reveal a rational nexus between the fact considered and the cenclusion reached. Final
orders made without mention of reasons for the conclusions reached will be of little assistance
to authorities who have powers to decide appeal or exercise revisionary or review powers.
Further, the order to be issued should be a self-contained and reasoned order conforming to
the legal requirements as aforesaid. It is also essential that a decision is taken by the appropriate
authority and that the same is aiso communicated by that authority or by his successor without
modification or alteration in any manner and not delegated to any subordinate authority.

When a decision is recorded by a Discipiinary Authority at the conclusion of deparimental
proceedings, the decision is finai and cannct be varied by that authority itself or by its successor-
in-office, before it is formally communicaied to the Government servarit concerned. The decision
taken by the Discipiinary Authority is a judicial decision and once it is arrived at, it is final.

SPECIAL PROCEDURE IN CERTAIN CASES

Clause (i) of Rule 15 of Meghaiaya Civil Services (Discipiine and Appeal) Rules envisaged that
in a case where a Government servant has been convicted in a Court of Law, the Disciplinary
Authority may, if it comes to the conclusion that an order with a view of imposing a penalty on
him, on the ground of conduct which had led to his conviction on a criminal charge should be
issued, pass such an order without following the prescribed detailed procedure under Rules
10, 11 and 12 of the said Rules.

The first proviso to Rule 15 provides for giving the Government servant an opportunity of making
representation on the penalty proposed to be imposed, before any order is made in case under
Clause (i). According to this, the Disciplinary Authority should itself, in the first instance, hold an
enquiry, in which the Government servant concerned should be given a chance to explain and
defend the case. No charge-sheet is required to be served as the charges have already been
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13.

established in the Court. A copy of the skeleton enquiry report held should be furnished, along
with the show-cause notice referring only to the extenuating circumstances, if any, brqught
forward by the convicted official and the gravity of the criminal charge, for provisionally dec:lfimg
the quantum of penalty, which may be finalized after taking into consideration the reply submitted
by him in response to the show-cause notice served.

Rule 15 (ii) [Clause (b) of the second proviso to Article 311 (2)] provides, in the peculla_r
circumstances of a case, for the Disciplinary Authority to make such orders as it deems fit
without holding an inquiry, in case it is satisfied, for reasons fo be recorded in writing, that it is
not reasonably practicable to hold an inquiry in the manner laid down in the Rules. 1t should pe
clearly noted that the Disciplinary Authority is not expected fo dispense with a disciplinary inquiry
lightly, or arbitrarily, or out of ulterior motives, or merely in order to avoid the holding of an inquiry
or because the Department's case against servant is weak and is, therefore, bound to fail.
Further, it is a constitutional obligation that the Disciplinary Authority should record in writing the
reasons for its satisfaction that it was not reasonably practicable to hold the inquiry and preferably
in the order of penalty itself. The reasons given, though may be brief, should not be vague or
should not be just a repetition of the language of the relevant Rules.

APPEAL

A Government servant, including a person who has ceased to be in Government service, may
prefer an appeal to the Appellate Authority specified in this behalf in the Schedule to the Meghalaya
Civil Services (Discipline and Appeal) Rules, against the order of the Disciplinary Authority, in
case he is not satisfied with the decision of that authority.

Where no such authority is specified, the appeal of a Group ‘A’ or Group ‘B’ officer shall lie to
the Appointing Authority, where the order appealed against is made by an authority subordinate
to it; and to the Governor where such order is made by any other authority. An appeal from a
Group ‘C’ or Group ‘D’ Government servant will lie to the authority, to which the authority making
the order appealed against, is immediately subordinate.

In the case of all those belonging to Group ‘A, the Governor is the Appointing Authority and aiso
the Disciplinary Authority. This means that once the Disciplinary Authority, that is the Governor,
has exercised his powers, no appeal can lie to any authority, because there is none superior to
the Governor. But memorials and mercy petitions can, no doubt, be submitted, praying for
remission of penalty or pardon.

An appeal should be preferred within a period of forty-five days from the date on which a copy
of the order appealed against is delivered to the Government servant. It shouid be complete in
all respects and contain all material statements and arguments on which reliance is placed. It
shouid not contain any disrespeciful or improper language. The Appeliate Authority is empowered
to entertain appeals preferred after the expiry of the said period, if it is satisfied that the
Government servant had sufficient cause for not preferring the same in time. There is no
provision in the Rules for withholding of an appeal on any ground.

The Appellate Authority, to whom the appeal is addressed direct, on receipt of the relevant
documents of the disciplinary proceedings complete in all respects, should consider the same
to see -

(i) whether the procedure laid down in the Rules has been complied with, and if not, whether
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such non-compliance has resulted in the violation of any provisions of the Constitution or
in the failure of justice;

(i) whether the findings of the Discipline Authority are warranted by the evidence on the
record of the case, and

(i) whether the penalty or the enhanced penalty imposed is adequate, inadequate or severe.

The Rules thus cast a duty on the Appellate Authority to consider the relevant factors set forth
above. It is not the requirement of Article 311 (2) or of the Rules of natural justice that in every
case the Appellate Authority should, in its order, state its own reasons, except where it disagrees
with the findings of the Disciplinary Authority. It is, however, necessary that all the points raised
by the appellant are summarized in the order and are also logically discussed to show how
they are tenable/acceptable or otherwise. The appellate order should discuss thoroughly the
following points : -

(i)  the procedural aspects as well as the justness of the findings of the Disciplinary Authority
with reference to the admissible evidences:

(i) a proper discussion of the points raised in the appeal; and

(iii) any objective assessment of the lapse on the part of punished official with a view to
coming to a decision that the charge(s) had been established and that the penalty is
appropriate/fadequate and does not require to be either toned down or enhanced.

The principle of right of personal hearing applicable to a judicial trial or proceedings, even at the
appellate stage, is not applicable to departmental enquiries, in which a decision of the Appellate
Authority can generally be taken on the basis of the records before it. However, where the
appeal is against an order imposing a major penalty and the appellant makes a specific request
for a personal hearing, the Appellate Authority may, after considering all the relevant
circumstances of the case, allow the appellant, at its discretion, the personal hearing taking
the assistance of Defence Assistant.

In the light of its findings, the Appellate Authority has to pass an order -
(i)  confirming, enhancing, reducing or setting aside the penalty, or

(i) remitting the case to that authority which imposed or enhanced the penalty or to any
authority with such direction as it may deem fit in the circumstances of the case.

No order imposing an enhanced penalty can be made in a case unless the Government servant
has been given a reasonable opportunity of making a representation against such enhanced
penalty. When the Appellate Authority proposes to impose one of the major penalties and if no
enquiry as laid down in the Rules had been held already, it should itself hold such an enquiry or

direct such enquiry to be held and pass orders thereafter on a consideration of the proceedings
of such enquiry.
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15.

16.

REVISION

After the Appellate Authority has passed its judgment and if the Government servant is not
satisfied with it, he has an opportunity to seek the indulgence of an authority higher than the
Appellate Authority—the Revising Authority. The power of revision is vested with the Goygrnqr,
the Head of a Department, the relevant Appellate Authority or any other authority specified in

this behalf.

No time-limit has been prescribed for the revision, except in the case of the Appellate Authority,
where the revised order has to be passed within six months of the date of the order proposed
to be revised. This power can be invoked, irrespective of the fact whether an appeal/revision
petition has been submitted to such authority.

No proceeding for revision should be commenced until after the expiry of the period of limitation
of appeal or, the disposal of the appeal, where any such appeal has been preferred. An application
for revision should be dealt with in the same manner as if it were an appeal under the Rules.

REVIEW

The Governor has power to review any order passed earlier, including an order passed in
revision, when any new fact or material which has the effect of changing the nature of the case,
comes to his notice.

APPLICATION BEFORE TRIBUNAL

There is, however, yet ancther opportunity available to all Government servants - both Gazetted
and non-Gazetted. He can prefer an application before the appropriate Bench of the Central
Administrative Tribunal, against the final decision in any disciplinary proceeding.

The Tribunal cannot go into the basic decision, that is, the nature and quantum of penalty
imposed. It can only interfere in a case just to see whether -

(i) statutory provision or Rules prescribing the mode of enquiry were disregarded,
(i) rules of natural justice were violated.

(i) there was no evidence, that is, punishment has been imposed in the absence of
supporting evidence.

If there are some legal evidence on which the findings can be based, the Tribunal cannot
go into the adequacy or reliability of that evidence, even if it be of the view that on the same
evidence, its conclusion may have been different.

(iv) consideration, extraneous to the evidence or the merits of the case, taken into account.
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(v) the conclusion was so wholly arbitrary and capricious that no reasonable person could
easily arrive at the conclusion.

The decision of the authority in a disciplinary proceeding has been made justiciable to the
above extent in the various judgments of the Supreme Court. It is, therefore, important for the
concerned authorities to exercise their powers with the greatest care, concern and scrupulous
regard for the Rules and procedures and without any personal bias and prejudice, fear or
favour and with independence and impartiality.
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CHAPTER 5

Procedure for conducting Inquiries

The following abbreviations have been used in this chapter for the sake of convenience:

& @ Charged Officer = S— Inquiry Officer

PO ....... Presenting Officer DOS ....... Daily Order Sheet

DA ... Disciplinary Authority SW ... State Witness

DW ... Defence Witness D s Document of Defendant
8 s Document of State

1. Documentation - (1) For the purpose of departmental enquiries, the word documentation can be taken to

mean handling, disposal or creation of documents at different stages of the inquiry. The first document that comes

into the hand of an Inquiry Officer in connection with a departmental enquiry is his own appointment order as an 10.

He should first check that this order has been issued in the proper form and signed by the competent authority.

Any legal flaw in this document should be pointed out to the disciplinary authority for rectification under intimation
to all concerned.

(2) Certain documents are required to be sent by the disciplinary authority to the I0along with the appointment
order as prescribed in Rule 10 (6) of Meghalaya Civil Services (Discipline and Appeal) Rules. If the documents
are not received, they should be called for. Only copies of the specified documents are expected to be
supplied to the 10. However, evidence proving delivery of the charge-sheet to the Charged Officer is to be
made available in original to the 0.

(3) The lO should then send a notice to the CO for appearing before him in person on the day and time fixed
by him within 10 to 20 working days from the date of receipt by him of the charge-sheet. The CO is also
required to give particulars of his Defence Assistant and also that of the latter’s controlling authority, if he
wishes to nominate a Defence Assistant in service to present his case.

2. Bringing the documents on record - (1) The documents appended to the charge-sheet are to be made
available by the DA to the PO who will be the custodian thereof till the inquiry proceedings are over and report is
submitted to the DA. The documents may be taken on the day of preliminary hearing itself or in course of regular
hearings, as may be found convenient. Once the listed documents are brought on record, they are to be assigned
exhibit numbers in a continuous series such as S-I, $-2 and so on. Similarly, documents brought on behalf of the
defendant are allotted serial numbers carrying numbers as D-I, D-2 and so on. Prosecution documents may be
marked in red ink and the defence documents in any other ink for purpose of easy distinction. In case several
documents are listed under one item, the documents may be marked as S-l (i), S-I(ii), S-l (iii), etc. Similar
procedure may be adopted in the case of defence documents also. The marking of the documents should be on
the top right corner at a visible place and bear the dated initials of the 10.

(2) The undisputed documents may be taken on record straightaway. Documents which are not admitted as
genuine or authentic by the CO have to be introduced through witnesses who can prove the authenticity
and genuineness of the documents.

(3) Once the documents are brought on record and are marked in the above manner by the 10 they should not
be passed on to the PO for custody.
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3. Inspection of documents before hearings — (1) There are two types of documents t0 which the CO has a
right of access for defending himself. The first category comprises of the * documents relied upon by the DA. to
prove the charges, viz., those listed with the charge-sheet. The second category includes the documeqts Wthh
may be relied upon by the CO for preparing his defence. The CO, while furnishing a list of documents in official
custody the perusal of which is required for purposes of his defence, should indicate the relevancy of gach from
defence point of view. These Defence Documenits are commonly known as Additional Documents. While the CO
has a complete and unconditional right of access to the first category of documents, right of access tq the second
category of documents, which may be in the custody of Government, is limited by two conditions. Firstly, the IO
may turn down the request for the production of those documents which are considered as not relevant to the
defence of the CO. Secondly, the controlling authority, namely, the Head of the Department, may refuse to produce
the requisitioned documents on ground of prejudice to the public interest or security of the State. In either case,
however, before the commencement of regular hearing, the CO will be given an opportunity to inspect the listed
documents/permitted additional documents. Inspection may be carried out in the presence of the 10 himself, or
the PO, or any other officer deputed for the purpose.

(2) At the time fixed for inspection of documents, the CO will be given facilities to see them and to take
copies, if possible, or to take extracts. It should, however, be ensured that the documents are not tam pered
with in the course of the inspection.

(3) Before close of the case on behalf of the DA, the PO may make a request under Rule 10 (15) for producing
new documentary evidence not included in the original list supplied to the CO. Such requests are granted
by the 10 only when there is inherent lacuna or defect in the evidence which had been produced originally.
New evidence is not to be permitted to fill up any gap in the evidence. The 10, before taking a decision,
should hear the viewpoints of both the sides, on the admissibility of the new evidence. However, when
production of fresh documentary evidence on behalf of the DA is permitted, the document proposed to be
introduced should also be offered for inspection, before it is brought on record with minimum three clear
days intervening between adjournment granted on account of proposal to introduce fresh evidence and
resumption of proceedings, later on.

4. Daily Order Sheet - (1) Daily Order Sheet is the record maintained by the 10 of all the business transacted
by him on day to day basis of the conduct of the inquiry proceedings. The gist of requests and representations
made by either party and orders passed thereon by the IO are to be incorporated in the DOS. The followmg points,
in particular, should find a mention in the DOS: -

(@) Additional documents and the witnesses asked for by the CO in his defence.
(b) Additional documents and defence witnesses permitted.
(¢c) Reasons for disallowing the remaining documents and witnesses.

(d) Whether the additional documents permitted as relevant were made available for inspection and were
inspected by the CO.

(e) If the authority having custody of any such document does not consent to its production, the fact of such
refusal.

(2) The DOS, which is drawn on day-to-day basis, is to be dated and signed by the 10, the PO, the CO and

the Defence Assistant. It would be rather desirable to furnish copies of the DOS both to the PO and the
CO.

81



by

(©)

If the CO or the PO or the Defence Assistant refuses to sign the DOS, the fact of refusal may be mentioned
in the DOS itself.

5. Interlocutory Orders — (1) Interlocutory order means a decree given in the course of a legal action. In the
context of a departmental inquiry it means an order passed by the 10 during actual conduct of the inquiry on the
various points or objections raised by the presenting the defending sides.

(@)

3)

There may be several occasions, at different stages of the inquiry, calling for on the spot decisions and
orders by the 10. For example, demand of a CO for supply of xerox or type copies of listed documents,
requests for production of certain defence documents and defence witnesses, requests for postponement
of hearings on one ground or the other and such demands which call for decision and order by the 10.
Before deciding such issues he may hear the viewpoints of both the parties but the issues are to be
decided by him in r own discretion. He may observe the principles of natural justice and provide adequa
opportunity to both the parties without allowing anyone to adopt dilatory tactics.

The power of an |0 to pass interlocutory orders is absolute and there is no appeal again-such orders. It is,
therefore, imperative that the power is exercised judiciously on the basis of valid reasons to be recorded
in the DOS. Departmental proceedings, being quasi judiciary in nature, recording of reasons in support of
decisions is obligatory as it ensures that the decision reached was not a result of caprice, whim or fancy
or is taken on the ground of some expediency. The recorded reason should reveal a rational nexus
between the facts considered and the conclusion reached.

No exhaustive list of interlocutory orders can be drawn up, Each situation may require independent and
thorough consideration by the 10 Certain guidelines are already available for deciding requests for copies
of documents, requisition for additional documents and defence witnesses, copies of statements of listed
witnesses and of persons, though examined in preliminary enquiry but not listed in Annexure-IV to the
charge-sheet, copies of preliminary enquiry report, etc. Those instructions should be kept in view while
passing any such order. Requisitions for reports of preliminary investigations, files of disciplinary proceedings,
advice of various authorities, confidential rolls, etc., should not be accepted. However, in every case where
it is decided to refuse access to any official document, the reason for the refusal should be cogent and
substantial and should invariably be recorded in writing.

6. Recording of Evidence — (1) Recording of evidence includes proving the validity of listed documents through
witnesses and recording their oral statements, if any. Examination of a withess is done in three parts, viz.,
examination-in-chief, cross-examination and re-examination. There are definite guiding principles regulating all
the three parts. Admitted documents and facts can be gone into straightaway. Earlier written statements, if any,
given by a witness, may be read out to him and he may be specifically questioned whether he admits the same or
not. If he does so, the statement may be marked as an Exhibit and the CO asked to proceed with the cross-
examination. The PO should produce the disputed documents through witnesses.

2

The deposition of every witness should start on a separate sheet. It is required to be signed by the 10 and
the deponent. Copies of the statements recorded during the course of proceedings should be supplied to
the PO and the CO soon after their recording. Witnesses produced on behalf of the DA are known as State
Witnesses and those produced on behalf of the Defendant are known as Defence Witnesses. They are
accordingly identified as SW-1 SW-2, etc., and DW-1, DW-2, etc.
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Inquiry Report - Alter conclusion of the Inquiry, the IO has to prepare a Report as laid down in Rule 10 (23) (i) of
the CCS (CCA) Rules and forward the same to the DA together with the records of inquiry consisting of the
documents prescribed in Rule 10 (23) (ii). There is no prescribed format for writing the report. The Inquiry Reportis

to be divided into the following parts: -

0]
(i)
(iii)
(v)
)
(V)
(vii)

Intreductory.

Defence assistance availed of by the CO and his participation in the inquiry.
The charges and substance of imputation of misconduct.

Case of the DA.

Case of the CO.

Analysing and assessment of evidence.

Findings and decision against each charge.

The report s to be based only on evidence brought on record. The evidence has to be weighed and evaluated very
carefully, intelligently, dispassionately and impartially. The 10 has to draw his inferences and record his reasoned
conclusions. The assessment of evidence and arguments on each charge should be done under separate headings.

The 10 should then forward the Inquiry Report to the DA.
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CHAPTER 6
Instructions for Inquiry Officers
Scope of Rule 10 — Inquiry and Role of Inquiry Officer

The procedure prescribed in Rule 10 of the Meghalaya Civil Services (Discipline and Appenl) Rules 1-
applicable only in cases which the charges are so serious as to call for one or the major punishments. The
procedure is mainly designed to ensure compliance with a salutary principle of justice and pubic policy which h=-
also been incorporated in Article 311 of the Constitution of India, viz., that no man should be condemned <
punished without a reasonable opportunity to defend himself. The prescribed procedure, therefore, requires ther
the accused officer should be told in the form of written charges exactly what he is alieged to have done and or
which evidence, oral or documentary, the allegations are based, that he should have an opportunity o inspect Il
documentary evidence, to test the oral evidence of cross-examination and to furnish such evidence as he mzy
wish to adduce in his own defence. Anything less than this would amount to a denial of the reasonable opporur. i
which is guaranteed by Article 311.

There is, however, nothing in these minimum requirements which must necessarily led to unduly protracica
proceedings or to a failure to secure just punishment to the guilty. The officer conducting a departmental enquiry
has to hold the balance even between the interest of the State and the avoidance of injustice to the accused. He
is free to take a responsible reasonable and prudent view of the facts and circumstances of the case and iz it
bound the rigid limitations regarding the admissibility of evidence and the degree of proof applicable to prosecutic,
before Criminal Courts. Provided the Inquiry Officer gives them necessary time and effort, confines his atiention ¢
the main points at issue and firmly resists any attempt by the accused officer to introduce irrelevancies or to adont
deliberate dilatory tactics, there is no reason why satisfactory expedition in disposal shouid not be achiey.
without departing from the prescribed procedure.

The inquiry Officer is not the prosecutor. It is not his duty to somehow prove the charge. It is not for him to
assume that the delinquent officer is guilty and try to bring out admissions from the delinguent officer so that the
charge against him may be proved. Such an approach would apparently indicate bias on the part of the Inqur:
Officer and so must be avoided. When the Inquiry Officer forgets his role and instead of putting questions wiih a
view elucidating answers for a proper understanding of the facts before him and begins a searching cross-examinatior ,
the object of which is apparently evident, he ceases to be an Inquiry Officer anymore and his action is liable to be
attacked successfully by the officer who is prejudiced by the consequent action. it has been noticed time and
again by Courts that when the officer holding the enquiry takes a role different from that of a person who is -
adjudicate on the dispute impartially and without bias, he becomes disqualified and it could no longer be said that
the result of the enquiry is fair.

Functions

You are a delegate of the Disciplinary Authority; but you are not subject to his orders/instructions or thoze
of the superior authority in the administrative hierarchy.

Your functions are threefold, viz., to document, to analyze and to recommend whethar the chaioe:
proved or not.
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DO’s and DON’Ts

1.

10.

11.

12.

13.

14.

15.
16.
12
18.
19.

20.

21.

At the very outset, your job is a thankless one. Normally, it is not one of your legitimate dqties top. A_nyh_ow,
the job has been assigned to you. Take it as a rare opportunity in your official career for dispensing justice.

Be ciear in your rnind about the scope and your function as an Inquiry Officer. You ha_ve been appgipte.d jto
enquire into the truth of the charge against the charged officer. You have been assigned a quasi-judicial

function and for this purpose you cease to be a Government servant.

Be unbiased, fair, just and judicious.

Be interested in justice and fair play.

For being unbiased, you shouid obviousiy have no personal interest in the case.

See that both sides get just and reasonable opportunity to place their viewpoints.

Be notinteresied either in the charged officer being proved guilty or being exonerated.
Ensure that there is no undue delay in the commencement and conduct of enquiry.

Draw up a positive programme in consultation with the parties. Once a regular hearing is started, see that the
case is heard on day-to-day basis.

What is required is fair and reasonable opportunity and not an unfair and unreasonable
opportunity to obstruct and hinder.

Do not aliow the parties to dominate the proceedings by seeking adjournments.

Do not allow iengthening of the agony of the charged officer. He should not also be allowed to waste public
money and time by delaying the proceedings.

Adjournments have to be minimum necessary; justice to be effective has to be quick. There should normally
be no adjournments except for iliness, supported by medical certificate, or for unavoidable and adequate
reasons.

Be alert to check either party from indulging in every trick to delay or hinder proceedings and put a spoke in
the wheel of justice.

Be serene and even-handed during hearings.

Do not induige in loose talks or give any indication about your view at any stage.
Do not consult others behind the back of the charged officer.

Do not look into the report of investigation or any unspecified record.

Bear in mind that a departmental inquiry is different from a criminal case and that the technical rules of
evidence are not applicable to domestic enquiries. However, since the provisions of this Act are based on the

principles of Natural Justice, they have to be observed, but not as meticulously as they are followed in
Courts.

Do not entertain any request from the charged officer for supply of copies of documents. He may be permitted
to take extracts.

Ensure that previous statements of listed witnesses are made available to the charged officer well in time for
cress-examination, i.e., at least three clear days before the examination of the witnesses.
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22.

23.

24.

25.

26.

27.

28.

29,
30.

31.

32.

33.

34.

35.

Do not entertain any request from the charged officer for copies of statements of witnesses interrogated
during the investigation but who are not listed as witnesses in support of the charge.

Do not hold enquiry ex parte if the charged officer under suspension is unable to attend due to non-receipt of
subsistence allowance.

Do not refuse permission to the charged officer to participate in the middile of an enquiry being held ex parte.

Do not normally interfere with the discretion of the cross-examiner in putting questions to the witness.
However, do not allow questions which are irrelevant or are malicious or are likely to cause annoyance to the

witness during examination.

Protect the witness from any unfair treatment during examination.

Do not allow leading questions in main examination. They may be permitted in cross-examination. However
do not permit the questions in such a way as to put the very words in the mouth of the witness which he

echoes back.

Ensure that the witness understands the question put to him before he answers and see that the answers
given in vernacular is properly translated in English and recorded.

Recall a witness for re-examination only if it is absolutely necessary in the interest of justice.
Watch the demeanour of the witness while deposing and make a note of it.

Use your powers judiciously to put such questions to a witness as to bring out the truth so that you have a
fair and clear understanding of the whole case.

Do not allow production of new evidence to fill up a gap in the evidence, but only where there is an inherent
lacuna or defect in the evidence criginally produced. Be careful in the exercise of this discretion.

Your power to pass orders on objections/points arising during the course of the enquiry is absolute as there
is no right of appeal against it. It is, therefore, imperative that you are iudicious in your decisions.

If during, the course of enquiry, the charged officer comes forward to plead guilty, you have discretion to
accept the plea and record your findings or to continue the case to its conclusion.

Though the Rule provides hearing of both sides at the end, it would be preferable to call on them to give
written briefs, so that you do not leave out to discuss/analyze any point brought out by them. You will only be
doing justice to both the sides by such an act.

36. Your finding must be based only on evidence adduced during the enquiry. Reliance should be placed only on

the facts which have come into evidence and which the charged officer had opportunity to refute, examine or
rebut.

37. No material from personal knowledge bearing on the facts of the case, or extraneous matter, which has not

appeared either in the articles of charge or in the statement of imputations or in the evidence adduced at the
enquiry and against which the charged officer had no opportunity to defend himself, should be imported into
the case.

38. While studying the case and canvassing the evidence, be judicious and show poise and balance. Do not be

satirical or vicious.
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44,

Do not indulge in unnecessary hair-splitting argument about the letter of the Rule or instruction but confine
your finding to the essence of the misconduct attributed to the charged officer and whether the charge of
misconduct is made out against him.

Draw inferences as a rational and prudent person would do considering the oral and documentary evidence,
noting who said it, when and in what circumstances, whether what was said or done was consistent with the

normal probability of human behaviour.
Do not summarize the versions of the two sides and select one.

Base your conclusion on a report which looks reasonable. Clearly indicate in the report the relation between
the imputations, evidence and conclusions.

"he conclusion should be logical and should not appear as if you had already made up your mind and that
you are making a one-sided presentation of facts to support it.

In parily-heard inquiries, you may proceed from the stage left by your predecessor.

Do not fail fo bear in mind the principles of Natural Justice and Reasonable Opportunity and burden of proof
vis-a-vis departmental proceedings.

After signing the report, you become functus officio and cannot make any change in your report or to offer
commnients, clarifications, etc., thereon.

Last, but not the least, do not overstep your functions. Just enough to probe into the relevant issue and not
rmore. Itis not in your domain to condemn the charged officer or to suggest a deterrent punishment.
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CHAPTER 7
Instructions for Presenting Officers

Your function is to show why charges should be deemed to be established, if not beyond‘reasonab_le doubt,
at least on the basis of preponderance of probability, by leading oral and documentary evidence (direc:‘_[ and
circumstantial) and by drawing logical inferences therefrom. You should present your case in an
understandable and orderly manner with precision, clarity and logic.

The impression created in the mind of the Inquiry Officer is important. You should air gaining his confidence
and sympathy and to avoid putting questions unsavoury to him. Policy of bold assertion of rights and, at the
same time, politeness in manners, should be diligently followed.

You should be in a position to assist the Inquiry Officer to plan the stages of regular hearing purposefully.

Be knowledgeable about the rules and procedures. You should be able to introduce rules and procedures
essential to prove the event/transaction and the concerned duties of the charged officer.

Ensure that the following documents are received along with your appointment order: -
(i) articles of charge;
(i) statement of imputations of misconduct or misbehaviour;
(i) acopy of the memorandum addressed to the charged officer;

(v) written statement of defence or a clear statement that the charged officer has not repliied within the
specified time;

(v) listof witnesses by whom the articles of charge are proposed to be sustained and the statements during
the investigation;

(vi) list of documents by which the articles of charge are to be proved:;
(vii) proof of receipt of documents mentioned in (i) to (iii), (v) and (vi) above by the charge officer; and
(viil) order appointing the Inquiry Officer and the Presenting Officer.

Collect from the concerned departmental officer all the statements of witnesses taken and the statements
seized during the investigation, if not received already.

Get in touch with the officer who investigated the matter, discuss the case in detail with him, suggest further
investigation, if necessary, and note down irreparable lacunae in investigation. If additional evidence is
necessary, get it through him.

Study your case fully and take the proceedings seriously. Study all the documents and try to reconstruct in
your mind each step in the event/transaction involved. In each step you should scrutinize the part played by
the charged officer and others. See which of the oral and documentary evidence (direct or circumstantial) is
necessary and adequate to present the case.

Study each element of the event/transaction, all the elements of the conduct expected of the charged officer
and each element of misconduct attributed to him.

10.  Your study of the case should be thorough and purposeful. Great care is needed in the exercise.
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11.

12.

13

14.

15.

16.

18.

19

20.

21.

22,

23.

24.

25,

26.

Correlate each item of oral or documentary evidence and decide what is likely to prove or fails to prove.

it should be possible to anticipate what the charged officer is likely to admit; then, omit the evidence intended
to prove admitted facts or which is superfiucus.

If a document is admitted, it can be produced by a person in possession of it. .On ti_we other hand, if the
contents of any document are not admitted, the person who prepared it, or maintained it, must be offered as
a witness so that the charged officer can cross-examine him.

At the preliminary hearing, be prepared to supply copies of statements of withesses and other documents, if
not so done earlier. If a reference is made to the preliminary report in the articles of charge and statement of
imputations, it has to be made available to the charged officer.

Do not trv to get adjournments. Trying to get an adjournment on unconvincing grounds tends to amount to
obstruction and hindrance of quasi-judicial process. Be present on all the hearings. The case may be lost by
default.

Be in a position to collect necessary evidence and witnesses for presentation at the regular hearing with
greater precision. Keep all your witnesses present for hearing from day-to-day.

Before departmental witnesses are examined at the enquiry, it would be desirable to meet them in advance
and refresh their memory by referring to their statements recorded at the time of investigation. This will help
you and the witnesses to recollect the facts of the case clearly and have a good grip over them while
tendering evidence at the enquiry.

Do not ask leading questions while examining your witnesses.

Do not ask questions in a mechanical or routine manner, on self- explanatory documents or put questions to
the witnesses making them repeat an accepted or adequately proved fact.

You should anticipate the possible defence of the charged officer and be ready to cross-examine the defence
witnesses, duly acquainting yourself with their antecedents.

You should try your best to disprove the facts deposed by defence witnesses or raise doubts about their
credibility.

If any of your witnesses is not co-operative, or changes his earlier stand, you have a right to request the
Inquiry Officer to permit you to cross- examine that witness.

As you have studied the case fully and taken the proceedings seriously, you should be in a position to argue
it out at the completion of the hearing. Do not ask for time for giving a brief.

Remember the points which are generally raised by the defence, viz., mala fides, natural justice and burden
of proof. Equip yourself fully how to meet them.

A public servant, apart from following the rules, regulations and directions, is expected to maintain a certain
standard of good conduct in his official as well as private life. Every civil servant should maintain a standard
of integrity, honesty and conduct. When he foils to maintain them he commits misconduct exposing himself
for action under the Rules. He would often take shelter by pleading absence of mala fides or malice.

A public servant has to act in good faith. If there is a doubt, it is his duty to explain how, in spite of his due
care and attention, something has gone wrong. His conduct should have been reasonable, fair and just. If he
had discretionary powers, the use of such discretion should be judged on what a prudent person would have
done in the circumstances.
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27. Though natural justice has not heen defined in any rules, its concept is fairly crystallized through judicial
pronouncements and covers three important principles -

(i) rightto be heard;
(i) no person can be a judge in his own cause; and
(iiiy justice should not oniy be done, but should be seen to be dorie.

Where there are no specific provisions in the Rules, either party has aright to fair hearing unbiassed judgment and
clear speaking order.

28. As regards standard of proof, it has been held that the technicalities of Criminal Law cannot be invoked in
disciplinary proceedings and the strict mode of proof prescribed by the Evidence Act may not be applied with
equal vigour. It is not a criminal case and the standard of proof required is that of preponderance of probability
and not proof beyond reasonable doubt. It should, however, be ensured that mere suspicion should never be
allowed to take the place of proof.

29, As the enquiry proceeds, take down notes so that you do not leave out points to be covered during cross-
examination/re-exarination. This will also help you in preparing the brief at the end.

30. Though the Rule provides for the ‘hearing’ of both the sides at the end, lest any salient points should be left
out to be covered in oral argument or left inadvertently to be noted by the Inquiry Officer for consideration, it
would always be preferable that you seek permission to present written brief. The written brief should be crisp
and not verbose. Even at the first reading of your brief, the Inquiring Officer should be impressed with your
case and about the hollowness of the defence.

31. As you are to file your brief first, giving a copy of the same to the other side and you do not have an
opportunity to answer the arguments contained in the brief of the defence, please ensure that you not only
properly canvass the evidence appearing against the Government servant, but also try to meet the possible
line of defence and arguments of the other side, anticipating them from the proceedings so far.

32. Throughout the conduct of the inguiry, you should conduct yourself in such a manner that the accused officer
will have no reason to feei that you have any undue influence over the inquiring authority.

33. After all, you have done your job, and that too well.
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CHAPTER 8

Instructions for the Defence Assistant

The facility of having an Assistant, to defend one in trouble, provided in the Rules, ig r.ealiy aboon. Thisforms
part of the reasonable opportunity enshrined in the Constitution (Article 211) to‘a Cl\_nl servant. If not properly
used, this itself may land the Government servant in more troubles than relieving him from them.

The charged officer himself, in some cases, may have sufficient experience in the iptricacieg of the disciplinary
rules, procedure, evidence, etc. But once he is himself in the dock, he is seldom fit for the job. Bette!‘ he opts
to have an Assistant. A person with an open mind and thorough with the departmental rules, regulatlons‘and
with a fair knowledge of examination of witnesses in criminal triais would be an ideal Assistant. Previous
experience as a Defence Assistant would be an added advantage.

The task as a Defence Assistant is not a rosy one. It is distinct from that of a Presenting Officer. While the
Presenting Officer does not lose anything if he does not succeed in his case, the Defence Assistant will be
feeling bad if he fails to extricate the Government servant from his involvement.

Once you undertake the job as Defence Assistant, your responsibility is great. Your work requires considerable
diligence and planning.

Having given acceptance to serve as Defence Assistant, do not wait for the hearing for knowing the facts of
the case. Get all the papers available with the delinquent without any loss of time. Study them and, in
consultation with the delinquent, act quickly in applying for additional documents required. Equip yourself
completely with all the records relating to the case.

From a study of the copy of the articles of charge and the statement of imputations of misconduct and
misbehaviour already served on the Government servant, you will be in a position to know, in advance, about
the plan of the Presenting Officer. As and when the chief examination is on, note down the points for clarification
at the cross-examination.

Frame the questions for cross-examination sufficiently in advance. Have a mock hearing by yourself, trying
to answer the questions set for cross-examination.

Do not put too many questions to the Presenting Officer’s witness. As a shrewd witness may effectively
answer them all against your client, better not to put unnecessary questions and to give room for adverse
inference against your client who is aiready in trouble.

It is better that you put suggestive questions so that your possible line of defence is somewhat laid even
during the examination of witnesses of the Presenting Officer. Do not wait till the examination of Defence
witnesses for building your defence. Areply in your client's favour to the question put in the cross-examination
to a deparimental witness, has a unique advantage. Any amount of statemenits from the mouth of the Defence
witnesses may not be of any help unless they are believed. While they may be brushed aside by one stroke
as "being interested”, the same kind of treatment cannot be meted out to statements made by departmental
witnesses exarnined during cross-examination.

Do not obstruct or hinder the proceedings. It will create a bad impression in the mind of the Inquiring Officer
and may often prejudice your ciient’s case. The impression created in the mind of the Inquiry Officer is
important. You should aim at gaining his confidence and sympathy and to avoid putting questions unsavoury
to him. Policy of bold assertion of rights and, at the same time, politeness in manners, should be diligently
followed. Extend the fullest co-operation to the inquiring Officer. You will be gaining a lot for your client.
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10.

11

12.

13.

14.

148

Do not clash with the Presenting Officer, except on technical flaws, or on points which may prejudice the
interests of your client.

Do not raise frivolous objections. At the same time, do not fail to achieve valid points, which will go a long way
in easing the position against your client.

During the presentation of the Department’s case, your handling of the case should be such that the other
side finds it difficult to build the case against your client. Do not allow the noose to be put around your client’s
neck. Your attempt and attention should always be to loosen the knot against your client and to prove that
the Department has not proved the case to the hilt, or even beyond reasonable doubt.

See that during the cross-examination of departmental witnesses, enough doubts are created in their
statements, so that you can claim the full benefit therefor.

lt-should be possible for you to argue that even if the preponderance of evidence is against your client, he had
acted bonafide, without any deliberate intent.

ltis generallly said that an accused is convicted, or acquitted, not because he has, or has not, committed the
offence he is charged with, but because of his inability or ability to engage an able lawyer.

Your ability is at TEST.
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FORMS

it is not the intention that each word of the form should be strictly adhered t.‘o if’ a!” circumstgnces: Minor modification
could always be made in the light of the circumstances relating to the disciplinary case in vv'hlcfil these form_s are
to be used. The expression “the undersigned is directed” can be replaced by the expression “the undersigned
forwards herewith or encloses a copy of the enquiry reports”.

1
Standard form of order of suspension
[Ruie 6(1), Meghalaya Civil Services (Discipline and Appeal) Rules]
No.

Government of Meghalaya

Dated. ... viivmmsumssise )
(Place of issue. .......cocovvvceeeeennnn,
ORDER
Whereas a discipiinary proceeding against Whereas a case against Shri.......c.ccecoeveoveevevrinnnnn,
] 1 SRS (name and designation of the Government servant)
(name and designation of the Government servant) in respect of a criminal offence
is contemplated/pending. is under investigation/inquiry/trial

Now, therefore, the Governor/the undersigned (the Appointing Authorify or an authority to which it is subordinate
or any other authority empowered by the Governor in that behalf), in exercise of the powers conferred by Sub-rule
(1) of Rule 6 Meghalaya Civil Services (Discipline and Appeal) Rules, 2019 hereby places the said
SHH 55 iimmmmnnse rmmssmmmentssssmsrsssasmml under suspension with immediate effect.

it is further ordered that during the period that this order shall remain in force, the headquarters of
B e B e L (name and designation of Government servant should be (name of

the place) andthe said Shri.........c.occeevveevveeevern, shall not leave the headquarters without obtaining the previous
permission of the undersigned.

*(By order and in the name of the Governor)
Signature
Name and Designation of the suspending authority

1. Copy 1o Shriceeeicciieieieeiein, (name and designation of the suspended Officer). Orders regarding
subsistence allowance admissible to him during the suspension will issue separately.

* Where the order is expressed to be made in the name of the Governor.
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2. Copy1o Shri...iiiiiiiimnciinnn

(name and designation of the appointing authority) for information.

3. Copyto Shri.....ccconeriiiinninnnin (name and designation of the lending authority) for information.

4. The circumstances in which the order of suspension was made are as follows: -

(Here give details of the case and reasons for suspension).

NOTE - Paragraphs 2 to 4 should not be inserted in the copy of the order of *suspension sent to the officer to be

suspended.
2
Standard form of certificate to be furnished
by the suspended official
T e T (name of Government servant) having been placed under
suspension by order NO.......cccocveieeeciae, (0 121 {5 |ERUOI R , while holding the post of ...
do hereby certify that | have not been employed in any business, profession or vocation for profit/remuneration/
salary.
Sighature
Name of Government servant
Address
3
Order placing an officer under suspension when he is detained in custody
[Rule 6 (2) of Meghalaya Civil Services (Discipline and Appeal) Rules, 2019]
No.
Government of Meghalaya
Department of.......ccccoviiiiiiiiiiiinn.
il o o L R ——— Dateths s )
ORDER
WHEREAS a case against Shri........ccccoceeiiiiinnnnn (name and designation of the Government servant) in
respect of a criminal offence is under investigation.
AND WHEREAS the said Shri .............coocviiiinns was detained in custody on.........cccoevieiiiinnns for a
period exceeding forty-eight hours.
NOW, THEREFORE, thesaid Shri ..........ccoceevviviinneneen. is deemed to have been suspended with effect from
the date of detention, i.e.,the .......ccccconnniinnnns in terms of Sub-rule (2) of Rule 6 of the Meghalaya Civil Services

(Discipline and Appeal) Rules, and shall remain under suspension until further orders.
SIGNAUTE . cusssin i s survemmmvermisiiens

Designation of the suspending
AUthOFiItY. ..o
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4

Standard form of order for holding departmental enquiry
on appeal being decided in favour of the Government servant

No.

Government of Meghalaya

ORDER

WHEREAS, Shri (name and designation of the Government servant) was dismissed / removed / compulsorily
retired from service with effect from (here enter the date of dismissal / removal or compulsory retirement) on the
ground of conduct which led to his conviction on a criminal charge;

OR

WHEREAS, the penalty of (name of the penalty imposed) was imposed on Shri (name and designation of the
Government servant) on the ground of conduct which led to his conviction on a criminal charge;

AND WHEREAS, the said conviction has been set aside by a competent Court of Law and the said Shri
(name and designation of the Government servant) has been acquitted of the said charge;

AND WHEREAS, in consequence of such acquittal the Governor / undersigned has decided that the said
order of dismissal / removal / compulsory retirement / imposing the penalty of (name of the penalty) should be set
aside;

AND WHEREAS, the President/ undersigned on a consideration of the circumstances of the case has also
decided that a further inquiry should be held under the provisions of Meghalaya Civil Services {Discipline and
Appeal) Rules, 2019 against the said Shri (name and designation of the Government servant) on the allegations
which led to his dismissal / removal / compulsory retirement from service / the imposing of the penalty of (name
of penalty imposed) -

NOW, THEREFORE, the Governor / undersigned hereby -

(i) sets aside the said order of dismissal / remaval / compulsory retirement from service / imposing the
penalty of (name of the penalty imposed);

(ii) directs that a further enquiry should be held under the provisions of the Meghalaya Civil Services (Discipline
and Appeal) Rules, 2019 against Shri (name ofthe Govemment servant) on the allegations which led
to his dismissal / removal /compulsory retirement from service the imposing of the penalty of (name of the
penalty imposed);

*(ii) directs that the said Shri (name of the Government servant) shall, under Sub-rule (4) of Rule 6 of the
Meghalaya Civil Services (Discipline and Appeal) Rules, 2019 be deemed to have been placed under
suspension with effect from (date of the dismissal or removal or compulsory retirement from service), and
shall continue to remain under suspension until further orders.

Station:

Date: Disciplinary Authority

*For cases involving dismissal removal/compulsory retirement only.
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5
Standard form of order for revocation of suspension order

[Rule 6 (5) (¢), Meghalaya Civil Services (Discipline and Appeal) Rules]

No.

Government of Meghalaya

(Place of iSSU€.....cccerneeiinns Datet. o coreaminn )

ORDER
Whereas an order placing Shri ......ccooccviniiiinns (name and designation of the Government servant) under
suspension was made / was deemed to have been made by.....ccccovevnnnen (o] o [ Now, therefore,

the Governor / the undersigned (the authority which made or is deemed to have made the order of suspension or
any authority fo which that authority is subordinate) in exercise of the powers conferred by Clause (c) of Sub-rule

(5) of Rule 6 of the Meghalaya Civil Services (Discipline and Appeal) Rules, 2019 hereby revokes the said order of
suspension with immediate effect.

{By order and in the name of the Governor)

Signature

Name and designation of the authority making this order

Copy 10 Shirlsesees {name and designation of the suspended officer).

Copyto Shri.......ccovvveee. (name and designation of the appointing authority) for information.

Copyto Shri...ccovvreceeee. (name and designation of the lending authority making the order of suspension).
Copy to Shri .......ccccuuuce........ (n@ame and designation of the authority making the order of suspension).

The reasons for revoking the order of suspension are as follows: -

NOTE 1. — Endorsement as in Para.2 should be made where the order of revocation if suspension is made by an
authority lower than the Appointing Authority.

NOTE 2. — Endorsement as in Para.3 should be made where the order of suspension has been made against a
“Borrowed Officer”.

NOTE 3. — Endorsement as in Para. 4 should be made where the order of revocation of suspension is made by
an authority other than the authority which made or is deemed to have made, the order of suspension.

NQOTE 4. — Para. 5 should be inserted only if an endorsement as in Paras. 2, 3 or 4 is made.)

NOTE 5.— Paras. 2 to 5 should not be inserted in the copy sent to the suspended officer.

96



6
Standard form of charge-sheet for major penalties

[Rule 10 of Meghalaya Civil Services (Discipline and Appeal) Rules]
No.

Govermnment of Meghalaya

Department of..........cccoooiiiiiicinnn

MEMORANDUM

The Governor / undersigned proposes to hold an inquiry against Shri ...
under Rule 10 of the Meghalaya Civil Services (Discipline and Appeal) Rules, 2019
The substance of the imputations of misconduct or misbehaviour in respect of which inquiry is proposed to be held

is set outin the enclosed statement of articles of charging {Annexure-1). A statement of the imputations of misconduct

or misbehaviour in support of each article of charge is enclosed (Annexure-1). Alist of documents by which, and a

list of witnesses by whom, the articles of charge are proposed fo be sustained are also enclosed (Annexures-ili
and V).

2.

SHhri e is directed to submit, within 10 days of the receipt of Memorandum,
a written statement of his defence and aiso to state whether he desire be heard in person.

He is informed that an inquiry will be held only in respect of those articles of charge as are not admitted. He
should, therefore, specifically admit or deny each article of charge

BB wonczemvommm sz is further informed that if he does not submit his written statement of
defence on or before the date specified in Para.2 above, or does not appear in person before the inguiring
authority or otherwise fails or refuses to comply with the provisions of Rule 10 of the Meghaiaya Civil Services
(Discipline and Appeal) Rules, .......... , or the orders / directions issued in pursuance of the said Rule, the
inquiring authority may hold the inquiry against him ex parte.

Attention of Sl ..o is invited to Rule 24 of the Meghalaya Civil Services (Conduct)
Rules, 2019 under which no Government servant shall bring or attempt to bring any political or outside
influence to bear upon any superior authority to further his interest in respect of matters pertaining to his
service under the Government. If any represeritation is received on his behalf from another person in respect
of any matter dealt with in these proceedings, it will be presumed that S ......coooveooeeeooeeee e,
is aware such a representation and that it has been made at his instance and action will be taken against him
for violation of Rule 24 of the Meghalaya Services (Conduct) Rules, 2019.

The receipt of the Memerandum may be acknowledged.

*(By order and in the name of the Governor)

( )

Name and designaticn of Competent Authority

*Where the Governor is the disciplinary authority.
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To

1T
ANNEXURE-
Statement of articles of charge framed against Shri ... (name and designation of the
Government servarit).
Article |
That the said Shri......cccccociiicnnnnnn while functioning as.......cc...ccceeeeee. during the period.......cuicrymmmans
Article Il

That during the aforesaid period and while functioning in the aforesaid office, the said Shfi.....ccevvevcveiviveeeennonn.
Article il
That during the aforesaid period and while functioning in the aforesaid office, the said Shri

ANNEXURE-lI

Statement of imputation of misconduct or misbehaviour in support of the articles of charge framed against
S (name and designation of the Government servant.)

Article |
Article i
Article Il

ANNEXURE-III

List of documents by which the articles of charge framed against Shri

(name and designation of Government servant) are proposed to be sustained.

ANNEXURE-IV

List of witnesses by whom the articles of charge framed against Shri

(name and designation of the Government servant) are proposed to be sustained.
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7
Standard form of order relating to appointment of Board of Inquiry

[Rule 10 (2) of Meghaiaya Civil Services (Discipline and Appeal) Rules, 2019 ]

No.
Government of Meghalaya

Department of....cooiviviieiiiiieeiiieeeee

(Piace of iSSUB....c..eivvvivviiviiiiiiinnins Dated....coummrases

ORDER

WHEREAS, an inquiry under Rule 10 of the Meghalaya Civil Services (Discipline and Appeal) Rules, 2019 is

being held against SNri ........coocvooeeeeeeeeeeeeeeeeeeee e (name and designation of the Government
servant).

AND WHEREAS, the Governor / the undersigned considers that a Board of Inquiry should be appointed to
inquire into the charges framed against the said Shri

NOW, THEREFORE, the Governor/ the undersigned, in exercise of the powers conferred by Sub-rule (2)
of the said Rule, hereby appoints -

A Board of Inquiry consisting of:

1 ]
2 -(Here enter name and designation of Member of the Board of Inquiry)
3|

'(By order and in the name of the President)
Signature

Designation of the Competent Authority

Copy to (name and designaticr: of the Government Servant).
Copy to (name and designation of the Member of the Board of Inquiry).

“Copy to (name and designation of the lending authority) for information.

1. In cases where the order is expressed to be made in the name of the Governor.

2. Tobe used wherever applicable. Not to be inserted in the copy sent to the Government servant.
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8

standard form of order relating to appointment of Inquiring Authority

[Rule 10 (2) of Meghalaya Civil Services (Discipline and Appeal) Rules, 2019 ]
No.

Govermnment of Meghalaya

(Place of issUe....cocniiiiinminieees

WHEREAS, an inquiry under Rule 10 of the Meghalaya Civil Services (Discipline and Appeal) Rules, 2019is

being held against ShIi ... (name and designation of the Government servant).

AND WHEREAS, the Governor / the undersigned considers that an Inquiring Authority should be appointed
to inquire into the charges framed against the said Shri.....cceevieeeienn

NOW, THEREFORE, the Governor / the undersigned, in exercise of the powers conferred by Sub-rule (2) of
the said Rule, hereby appoints Shri ..., (name and designation of the Inquiring Officer)

as the Inquiring Authority to inquire into the charges framed against the said Shri.........ciiimns
1(By order and in the name of the President)
Signature

Designation of the Competent Authority

Copy to (name and designation of the Government servant).
Copy to (name and designation of Inquiring Authority).
“Copy to (name and designation of the lending authority, where necessary) for inform ation.

9
Standard form of order relating to appointment of Inquiry Officer

(In place of Inquiry Officer originally appointed)
[Rute 10 (2) read with Rule 10 (22)]
No.
Government of Meghalaya
Department of ..o
(Place Of ISSUB...ccovureeiiicininns [BF=17=To I )
ORDER

WHEREAS, an inquiry under Rule 10 of the Meghalaya Civil Services (Discipline and Appeal) Rules, 2019 is
being held against Shri ... (name and designation of the Government servant facing enquiry).

1. In cases where the order is expressed to be made in the name of the Governor.

2 To be used wherever applicable. Not to be inserted in the copy sent to the Government servant.
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WHEREAS SHI covcvmscssssmminmmmsesmnes (name and designation of the authority who was holding inquiry) was
appointed Inquiring Authority to inquire into the charges against Shri ...
(name and designation of the Government servant facing inquiry) vide Order No......................... sdated conmnnsans

(give the No. and date of the previous Order).

AND WHEREAS Shri.......ccocveeeiaiineeenns (name of the previous Inquiry Officer) after having heard and recorded
the whole / part of the evidence has since been transferred / is not available and it is necessary to appoint another

officer as Inquiring Authority to inquire into the charges against Shri..........ccoveiiii e

NOW, THEREFORE, the Governor/ the undersigned in exercise of the powers conferred by Sub-rule (2) read
with Sub-rule (22) of Rule 10 of the Meghalaya Civil Services (Discipline and Appeal) Rules, 2019 hereby appoints

51 1 IO, (name and designation of the new Inquiring Authority) as Inquiring Authority to inquire into
the charges framed against the said Shi.............cooovvovovoeeeoo (name of the Government servant facing
the enquiry) vide SHri ............ocvovveeeieeeeinn, (name of the previous Inquiry Officer).

'(By order and in the name of the Governor)
Signature

Designation of the Competent Authority
Copy to:

1. Name and designation of the Government servant

2. Inquiring Authority.

10

Standard form of the order relating to the appointment of Presenting Officer

[Rule 10 (5) (¢)]
No.
Government of Meghalaya
Department of..................
(Place of issue........cc.coveevvennene Dated.........oocvvevecenninnn )
ORDER

WHEREAS an inquiry under Rule 10 of the Meghalaya Civil Services (Discipline and Appeal) Rules, 2019 is

being held against Shri ..............cooooiimeeeeoe (name and designation of the accused officer).

AND WHEREAS the 2Governor / undersigned considers that a Presenting Officer should be appointed to
present on behalf of the 2Governor / undersigned the case in support of the articles of charge.

1. In cases where the order is expressed to be made in the name of the Governor.

2. Delete where not applicable.
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NOW. THEREFORE, the “President / undersigned in exercise of the powers conferred by Sub-rule (5) (¢) of

Rule 10 of the said Rules, hereby appoints [ o R S PUEs RO PUPI S TS TREE
(name and designation of Presenting Officer) as the Presenting Officer.

%(By order and in the name of the President)
Signature

Designation Authority / 'Authority competent
to authenticate order in the name of Governor

Copy to:
1. The Presenting Officer.
2. The Accused Officer.

3. The Inquiry Officer.

Disciplinary Authority / Authority competent
to authenticate order in the name of Governor

11

Standard form of memorandum of charge for minor penalties

[Rule 12 of Meghalaya Civil Services (Discipline and Appeal) Rules, 2019 ]

No.
Government of Meghalaya
Department of..oocoeciiiiiiiiieeeene
(Place of issue.....coccccieniniiiinnie. Dated.....cuu s )
MEMORANDUM
ST 1m0 R S R S s (Designation) ... (Office in which working)

.............................. is hereby informed that it is proposed to take action against him under Rule 12 of Meghalaya
Civil Services (Discipline and Appeal) Rules, 2019. Astatement of the imputations of misconduct or misbehaviour
on which action is proposed to be taken as mentioned above is enclosed.

2. SHI e is hereby given an opportunity to make such representation
as he may wish to make against the proposal.

C S |- o | TP OP PP PR fails to submit his representation within 10 days of the
receipt of this Memorandum, it will be presumed that he has no representation to make and orders will be liable to
be passed against Shri.........cccocooii ex parte.

1. Delete where not applicable.

2. In cases where the order is expressed to be made in the name of the Governor.
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3. To be used wherever applicable. Not to be inserted in the copy sent to the accused officer.

4. The receipt of this Memorandum should be acknowledged by Shrf.....coi

'(By order and in the name of the Governor)
Signature

Name and designation of the Competent Authority

To
Sl e T
12
Standard form for initiation of minor penalty proceedings
(in cases where disciplinary authority decides to hold the inquiry)
[Rule 14 of Meghalaya Civil Services (Discipline and Appeal) Rules, 2019]
No.
Government of Meghalaya
OMHE BF i
EFc Tt M
MEMORANDUM
In continuation of Memorandum NO..........ccoovveeievvie, , dated..iiee, issued under Rule 12 of the
Meghalaya Civil Services (Discipline and Appeal) Rules,2019, the Governor / undersigned is of the opinion that it
is necessary to hold an enquiry against Shri.........c.oceeeeeeeene. under Rule 12 (1) {(b) of the Meghalaya Civil Services

(Discipline and Appeal) Rules, 2019. The substance of the imputation misconduct or misbehaviour in respect of
which the inquiry is proposed to be held is set out in the enclosed statements of article of charge (Annexure-i). A
statement of the imputation of misconduct or misbehaviour in support of each article of charge is enclosed (Annexure-
). Alist of documents by which and a list of witnesses by whom the articles of charge are proposed io be
sustained are also enclosed (Annexures-lll and IV).

2. B s is directed to submit, within ten days of the receipt of this Memorandum, a written
statement of his defence and also to state whether he desires to be heard in person.

3. Heis informed that an inquiry will be held only in respect of those articles of charge as are not admitted. He
should, therefore, specifically admit or deny each article of charge.

- =1 | is further informed that if he does not submit his written statement of defence on or
before the date specified in Para. 2 above, or does not appear in person before the Inquiring Authorities or otherwise
fails or refuses to comply with the provisions of Rules 10 and 12 of the Meghalaya Civil Services (Discipline and

Appeal) Rules, 2019 or the orders / directions issued in pursuance of the said Rule, the Inquiring Authority may
hold the inquiry against him ex parte.

1. Where the Governor is the disciplinary authority.
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2. The officer in the appropriate Department authorized under Article 77 (2) of the Constitution to authenticate

orders on behalf of the Governor or the disciplinary authority, as the case may be.

is invited to Rule 24 of the Meghalaya Services (Conduct) Rules, 2018

5. Attention of Shri .....cccoiieciannnnnnn
any political or outside influence to bear

under which no Government servant shall bring or attempt to bring

upon any superior authority fo further his interests in respect of matters pertaining to his service under

hehalf from another person in respect of any matter dealt
is aware of such a representation

Government. If any representation is received on his

with in these proceedings, it will be presumed that Shri ...

and that it has been made at his instance and action will be taken against him for violation of Rule 24 of

Meghalaya Services (Conduct) Rules, 2019.
6. The receipt of this Memorandum may be acknowledged.
(By order and in the name of the Governor)
Signature

Name and designation of the Competent Authority

To

[Note - Annexures-l to [V as in Item 6.

13
Standard form of order for taking disciplinary action in Common Proceedings

[Rule 14 of Meghalaya Civil Services (Discipline and Appeal) Rules,2019]

No.

Government of Meghalaya

ORDER

WHEREAS the Government servants specified below are jointly concerned in a disciplinary case.

1. Where the Governor is the disciplinary authority.
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'NOW, THEREFORE, in exercise of the powers, conferred by Sub-rules (1) and (2) of Rule 14, Meghalaya
Civil Services (Discipline and Appeal) Rules, 2019, the Governor / the undersigned hereby directs -

(i) thatdisciplinary action against all the said Government servants shall be taken in a common proceeding.

(I PR {name and designation of the authority) shall function as the Disciplinary Authority
for the purpose of the common proceeding and shall be competent to impose the following penalties,

namely: -

3{Here specify the penalties)
*(mjthat the procedure prescribed in Rules®10, 11 and 12 shall be followed in the said proceedings.

8(Bv arder and in the name of the Governor)
Signature

Name and designation of the Competent Authority

Copy to:
O o e ...(Name and Designation)
2. Shfi................(Name and Designation)
3. S8hfi.............(Name and Designation)

14

Standard form of order for appointment of Inquiring Authority in Common Proceadings

[Rule 14 of Meghalaya Civil Services (Discipline and Appeal) Rules, 2019]

No.
Government of Meghalaya

Department of...............

The authority competent to impose the penalty of dismissal from service on all such Government servants or if
they are different, the highest of such authorities with the consent of others. See Rule 14(1).

See Rule 14 (2)(i).

SeeRule 14 (2) (ii).

SeeRule 14 (2) (iii).

Score out the portion not applicable.

® ¢ A W N

Where the order is expressed to be made in the name of the Governor.
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ORDER

WHEREAS an inquiry under Rule 10 of the Meghalaya Civil Services (Discipline and Appeal) Rules,..........,
is being held against the officers specified below :

WHEREAS common proceedings have been ordered against the said officers.

AND WHEREAS the Governor/ the undersigned considers that the Inquiring Authority should be appointed
to inquire into the charges framed against the said Officers.

NOW, THEREFORE, the Governor / the undersigned in exercise of the powers conferred by Sub-ruie (2) of

the said Rule hereby appoints Shri .........ccccccovvviviveennnen. (name and designation of the inquiry Officer) as the
Inquiring Authority to inquire into the charges framed against the said officers.

'By order and in the name of the Governor
Disciplinary Authority / Authority competent to
authenticate order in the name of the Governor!

Copy to:
| 1. The accused officers.
2. Presenting Officer,
3. Inquiring Authority with the relevant documents.

4. The Central Vigilance Commission.

Disciplinary Authority / Authority competent to
authenticate order in the name of the Governor?

15
Standard form of order for appointment of Presenting Officer in Common Proceedings

[Rule 14-of Meghalaya Civil Services (Discipline and Appeal) Rules, 201 9]

No.
Government of Meghalaya

Bepartment of.cucmcnnnmmns e

1.  Delete where not applicable.

2. To be used where applicable. Not to be inserted in the copy sent to the accused officer.
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ORDER

WHEREAS an inquiry under Rule 10 of the Meghalaya Civil Services (Discipline and Appeal) Rules, .2019is being
held against the officers specified below:

WHEREAS common proceedings have been ordered against the officers.

AND WHEREAS the Governor / undersigned considers it necessary to appoint a Presenting Officer to
present the case in support of the articles of charge against the said officers before the Inquiring Authority.

NOW. THEREFORE, the Governor / undersigned in exercise of the powers conferred by Sub-rule (5) (c) of the
said Rule, hereby appoints Shii ... (name and designation of the Presenting Officer)
as Presenting Officer to present the case in support of the articles of charge against the said Officers before the
Inguiring Authority.

(By order and in the name of the Governor)
Disciplinary Authority

"Authority competent to authenticate
order in the name of the Governor

Copy to:
1. The Accused Officers.
22, Central Bureau of Investigation.
23, Central Vigilance Commission.
4. inguiring Authority.
5. Presenting Officer.
Disciplinary Authority

' Authority competent to authenticate
order in the name of the Governor

16

Standard form of show-cause noftice for imposing penaity to be
issued on the Government servant on his conviction

[Rule 15 of Meghalaya Civil Services (Discipline and Appeal) Rules, 2019]
No.

Government of Meghalaya

1. Delete where not applicable.

2. To be used where applicable. Not to be inserted in the copy sent to the accused officer.
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WHEREAS Shri (name and designation of the Government servant) has been c?nvicted on a criminal charge
under Section (Section or Sections under which the Government servant was convicted) of (name of the statute
concerned) and has been awarded a sentence of (Sentence awarded by the Court);

AND WHEREAS the undersigned proposes to award an appropriate penaity under Ru[e 1 5 of the Meghalaya
Civil Services (Discipiine and Appeal) Rules, 2019, taking into account the gravity of the criminal charges,

AND WHEREAS before coming to a decision about the quantum of penalty, Shri (name-of the convicted
official) was given an opportunity of personal hearing to expiain the circumstances why penal action should not be
taken against him in pursuance of the provisions of Rule 15 ibid.

AND WHEREAS on a careful consideration of the inquiry report (copy enclosed), the Governor / uncﬁlersign_ed
has provisionally come to the conclusion that Shri (name of the official) is nota fit person to be retained in service
/ the gravity of the charge is such as fo warrant the imposition of a major/minor penalty and accordingly proposes
to impose on him the penalty of (proposed penalty);

NOW, THEREFORE, Shri (name of the official) is hereby given an opportunity of making representation on
the penalty proposed above. Any representation which he may wish to make against the penalty proposed will be
considered by the undersigned. Such a representation, if any, should be made in writing and submitted so as to
reach the undersigned not later than fifteen days from the date of receipt of this memorandum by Shri (name of the
Government servant).

The receipt of this Memerandum shouid be acknowleaged.
(Name and designation of the Competent Authority)

NOTE - In the above Form, portions not required should be struck out according to the circumstances of each
case.

17

Form of order for imposing penaity on the
Government servant on his conviction

No.

Government of Meghalaya

ORDER

WHEREAS Shri (name and designation of the Government servant) has been convicted on a criminal charge
under Section (Section or Sections under which the Government servant was convicted) of (name of the statute
concerned);

AND WHEREAS it is considered that the conduct of the said Shri (name and designation of the Government
servant) which has led to his conviction is such as to render his further retention in the public service undesirable
/ the gravity of the charge is such as to warrant the imposition of a major / minor penality;

1. See Instructions below Rule 15
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AND WHEREAS Shri {(name of the official) was given an opportunity of personal hearing and offering his

written explanation;

AND WHEREAS the said Shri (name of the official) has given a written explanation which has been duly
considered by the Governorfundersigned;

NOW, THEREFORE, in exercise of the powers conferred by Rule 15 (i) of the Meghalaya Civil Services
(Discipline and Appeal) Rules,2019 and in consultation with the Meghalaya Public Service Commission, the
Governor/lundersigned hereby dismisses / removes the said Shri (name and designation of the Government servant)
from service or directs that the said Shri (name and designation of the Government servant) shall be compulsorily
retired from service with effect from (date of dismissal/ removal / compulsory refirerent)/imposes the penalty of

(penality).

Station:
Date: Disciplinary Authority

NOTE: - In the above Form, portions not required should be struck out according to the circumstances of each
case.

18
Standard form of order for setiing aside order of punishment on appeal being decided

in favour of the Government servant

No.
Government of Meghalaya

Department of...cvnmmnessim

ORDER

WHEREAS Shri (name and designation of the Government servant) was dismissed / removed / compulisorily
retired from service with effect from (date of dismissal / compulsory retirerment) on the ground of cenduct which led
fo his conviction on a criminal charge;

OR

WHEREAS the penalty of (name of the penalty) was imposed on Shri (name and designation of the Goverriment
servant) on the ground of conduct which led to his conviction on a criminal charge;

AND WHEREAS the said convicticn has been set aside by a competent Court of Law and the said Shri
(name and designation of the Government servant) has been acquitted of the said charge;

NOW, THEREFORE, the Governor / undersigned hereby sets aside the order of dismissal / removal / compulsory
retirement from service / imposing the penalty of {penally imposed).

Siation:

Date: Disciplinary Authority
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19
Form for summoning public servant / private Individual as witness

No.
Govermnment of Meghalaya

Department Of.....ooemineimseneeeene:

(Place Of iSSUB......coceuveeisnnns Dated......cccocuimerannns )
To

Sir,

I am the Inquiring Authority in the proceedings against Shri........cviees Your evidence is considered
material, | request you to appear before me ON.......cooveceerenes at (time and place).....cccoviinnenens

You are / are not likely to be required to stay at the place for more than a day.
Yours faithfully, (Inquiring Officer)

TCOPY IO srivssamsessusaimmmmavians with the request to permit the official mentioned above to attend the enquiry on
these dates.

(Inquiring Officer)
20

Form of certificate by Inquiry Officer for withesses

This is to certify that Shri (name, designation, office, etc.), appeared before me as a witness on
........................... at (PIACE) .....ceeevuerreenennnn. N the departmental inquiry against Shri (name, designation, efc.),
and was discharged on........ccceccvienns at (time).

Nothing has been paid to him on account of his travelling and other expenses.

Place :
Date :
(Signature)
Disciplinary Authority / Board of Inquiry
Inquiring Officer '
Copy forwarded for infermation to the Department i Secretary
to the Government of (name of State Government)............c.c...... Department.

21

Form of Certificate by Inquiry Officer to the Presenting Officer/Defence Assistant
This is to certify that Shri (name, designation, office, efc. ), attended the proceedings in the departmental inquiry

against Shri (name, designation, etc. ) to present the case in support of the charges/to assist the said Shri (name)
........................................ presenting his case (o1 POUUURUUURURR: - | Al ( o, - [¢- =) SRRRRRR PR SRPPPPP

1. Endorsement necessary only in the case of summons to Public servants and not to individuals.
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Nothing has been paid to him on account of his travelling and other expenses.

Place:

Date:
(Signature)

Disciplinary Authority / Board of Inquiry
Inquiry Officer

Copy forwarded for information to the Ministry of / Department of...........cccccoevieeen
22

Pro forma / Check-list for forwarding disciplinary case to the
Meghalaya Public Service Commission

PART-1— SERVICE AND RELATED PARTICULARS

1 Name of Charged Officer and the service on which borne:
2. (i) Whethertemporary/ permanent/ contract service:

(i) If confirmed, date of confirmation:
3. Post held substantively, if in permanent service -

(a) Designation:

(b) Pay Scale and Grade Pay (indicating stages, etc.):

(c) Paydrawn:

(d) Date from which pay shown against (c) drawn:

(e) Date of increment:
4, Post held at present :

(a) Designation:

(b) Pay Scale and Grade Pay (indicating stages, etc.):

(c) Paydrawn: )

(@) Date from which pay shown against (c) drawn:

(e) Date of nextincrement;

5. The next lower post (along with Pay Scale and Grade Pay), the officer would have held but for his appointment
to the present post he is holding:

6. Date of Birth:

7. Date of joining Government service:

8. Due date of retirement or actual date of retirement, if already retired:

9. (a) Amount of monthly pension admissible / sanctioned:

(b) () Amount of gratuity admissible (in respect of disciplinary proceedings initiate during service):

(i) Amount of gratuity withheld (for disciplinary proceedings after retirement):

1. Not to be filled in the case of All India Service Officers.
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10. (a) Appointing authority in respect of the post held at present, or the authority which actually appointed the

person, if that authority is higher.

(b) Authority competent to impose the penalty in respect of the post held at present.

(c) Appellate authority in respect of the post held at present.

11. Whether an oral inquiry, if required under the Rules, has been held.

12. Name and designation of Inquiry Officer, appointed, if any.

PART - lI: DETAILS OF CASE RECORDS

(All the records are required to be arranged and cross-referenced, as indexed below and page
numbers of the file / folders to be indicated against each item)

Item *Reference /| Comments

(A) ORIGINAL CASES

(Where the State Government is the Disciplinary Authority and an order of penalty is to be passed for the first time)
(@) Complaint, if any, received by the authorities:

(b) (i) Report of the preliminary enquiry, if any, held in the matter leading to the institution of formal disciplinary
proceedings against the CO. (together with Depositions recorded):

(ii) Order, of suspension/revocation of suspension, if any:

(c) Order, if any of the Competent Authority for joint / common proceedings where two or more Government
servants are involved:

(d) (i) Charge-sheet together with the statement of imputations along with enclosures:
(i) Records of delivery of charge-sheet to the Charged Officer;
(i) Whether the charge-sheet issued as per the Rules:

(e) Reply of the Charged Officer:

1))} A note from the Disciplinary Authority explaining the factual or procedural points, if any, raised in the
Charged Officer’s reply in minor penalty case where no enquiry has been held.

(@ Order of the Disciplinary Authority appointing the Inquiry Officer:

(h) Order of the Disciplinary Authority appointing the Presenting Officer:

(i) Daily Order Sheet maintained by the Inquiry Officer, indicating the progress of oral inquiry:

@i Correspondence of the Inquiry Officer, if any, with the Disciplinary Authority or the Charged Officer:

(k) (i) Depositions - oral statements, recorded from prosecution witnesses and defence witnesses:

*Indicate reference in terms of page numbers, file numbers, folders, etc. Do not leave any column blank.
If a document is not enclosed, indicate reasons.
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(i) Statement of defence of the Charged Cfficer:
(i) General examination of the Charged Officer:

(v) Whether copies of relevant documents have been supplied to the Charged Officer:

(v) Exhibits -
(a) Prosecution:
(b) Defence:

(h () Written brief, if any, submitted by the Presenting Officer:
(i) Whether a copy of brief of Presenting Officer supplied to the Charged Officer:
(m) Written brief, if any, submitted by the Charged Officer:
(n) Inquiry Officer’s report
(0) (i) Whether Inquiry Officer’s report provided to the Charged Officer:

(i) Whether disagreement of the Disciplinary Authority, if any, on the report of the Inquiry Officer,
communicated to the Charged Officer:

(i) Representation of the Charged Officer on the findings of the Inquiry Officer:
(iv) Para-wise comments of the Disciplinary Authority on the representation of the Charged Officer, if any:

(p) Whether the Disciplinary Authority has considered the merits of the case and come to the conclusion
that a formal penalty is called for:

(B) APPEAL CASES
(Where the order of penalty has been passed by a subordinate authority and an appeal lies to the Governor)
(In these cases, all the documents listed in (A) should also be sent)

(a) Order passed by the Disciplinary Authority together with a note, if any, containing the conclusion arrived
at by him in respect of each charge:

(b) Appeal of the officer concerned:
(c) Whether appeal has been addressed to the Competent Authority:

(d) Comments of the Disciplinary Authority on the appeal including clarification on procedural poinis, if any,
raised by the appellant:

(C) REVISION/REVIEW CASES
(i) Whetherappeal addressed to the Governor or fo some subordinate authorities:

(Where the Appellate Authority is subordinate to the Governor and a modification of the appellate
order is sought by way of revision / review or where the Governor has passed the original order):

(i} Whether the approval of the Competent Authority obtained before referring the Case for Commission'’s
advice.

(a) Appellate Authority's order / Governor’s order:

(b) Petition / memorial submitted by the officer:
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(c) Note indicating the Reviewing Authority's findings on the charges, dt_a'failipg the reasons warranting
modification of the penalty already imposed and the extent of such modification:

(d) Additional comments on the procedural or factual points, if any, raised in petition:

(D) PENSION CASES

(W here the Governor proposes to withhold or withdraw pension otherwise admissible to the officer as a r_esult of
disciplinary proceedings instituted / deemed to continue in respect of an officer who has retired from service).

(In these cases, all the documents listed in (A) should also be sent)

(a) Order of the Governor, if any, that the disciplinary proceedings should be instituted / continued under the
relevant pension rules:

(b) Show-cause notice issued to the officer indicating precisely the quantum of cut proposed to be made in
his pension and the period for which it shall be operative:

(c) Reply of the officer to the aforesaid notice:

(d) Comments on factual or procedural points raised by the officer in his reply:
{E) GENERAL

(a) Miscellaneous documents regarding evidence such as the exhibits, statements, etc. referred to in (A) to
(D) and extracts of relevant Rules, Codes, Manuals, Acts, Judgments, etc.:

(k) Information/ position of disciplinary proceedings instituted against other ce-accused officers:

(c) Whether compleie and up-to-date Confidential Roll of the officer hias been enciosed:

SIgNalire: s mrs s

; Name in Block letters of Officer
; signing this statement...............

Designation............

Telephaone No..........

*To be signed by an officer not below the rank of Secretary to the Government of Meghalaya.
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